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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission committed prejudicial procedural er- 
ror in its April 26, 1966 Order by: 

a) awarding decisional significance to three amendments sub- 
mitted by Intervenor during 1965.and 1966 of which Appellant had no notice; 

b) by failing to associate these amendments with the copy of 
Intervenor’s application open to public inspection in the Commission's pub- 
lic reference room; and ' 

¢) by failing to give public notice of the tendering and accept- 
ance of these amendments in its daily public releases. © 

2. Whether the Commission committed prej udicial procedural er- 
ror in its July 22, 1966 Order when it considered for the first time Appel- 
lant'’s arguments with respect to the three 1965-66 amendments filed by 
Intervenor. | 

3. Whether Section 1.522(a) of the Rules, 47 CFR 1.522(a), is con- 
trary to due process of law and inconsistent with Section 309(d) of the Com- 
munications ee 47 U.S.C. 309(d), and Section 1 eS 47 CFR 1.572 @), 
of the Rules. * 

4. Whether the Commission erred in attaching decisional signifi- 
cance to test measurements taken by a professional consulting engineer 
and submitted by Intervenor, of which Appellant had no advance notice or 
opportunity to observe or participate in. | 

5. Whether the Commission's grant of Intervenor's application 
without hearing was proper on the ground that no substantial and material 
question of fact was presented as to: 

a) Intervenor’s financial qualifications and the adequacy of its 
staff to effectuate the programming proposals; and 
b) net loss or degradation of existing broadcast service in the 


Middlebury area. 


vf Appellee and Intervenor reserve the right to argue that Issue No. 3 was not 
raised before the Commission, and that therefore pursuant to Section 405 of the 
Communications Act of 1934, 47 U.S.C. 405, may not be raised for the first time 
on appeal to this Court. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is taken by Appellant Ti Broadcasting, Inc. (herein- 
after "Ti") pursuant to Section 402(b)(6) of the Communications Act of 
1934, as amended (47 U.S.C. 402(b)(6)), Section 10 of the Administrative 
Procedure Act (5 U.S.C. 1009), and Rule 37 of this Court, from: 


(1) a Memorandum Opinion and Order of the Federal Communica- 
tions Commission (hereinafter "Commission"), adopted July 20, 1966 
(R. 426-431), denying Ti's Petitions for Reconsideration and Stay filed on 
May 26, 1966; and 


(2) a Memorandum Opinion and Order of the Commission adopted 
April 20, 1966 (R. 365-373) 


(a) granting an application filed on March 21, 1962 by Voice 
of Middlebury (hereinafter 'Voice"), Intervenor herein, for a construc- 
tion permit to operate a new standard broadcast station on 1490 kc, with 
250 watts of power nighttime and 1 kw of power daytime, in Middlebury, 
Vermont, and (b) denying Ti's "Petition to Deny" the Voice application. 


STATEMENT OF THE CASE 


Appellant is the existing licensee of Radio Station WIPS, Ticon- 
deroga, New York, operating on the frequency 1250 kc, daytime only, with 
1,000 watts of power. Ticonderoga, New York, lies approximately 15 
miles west of Middlebury, Vermont, in the Northeastern corner of upper 
New York State. Both WIPS and Voice's proposed station will serve sub- 
stantially the same areas of population in upper New York State and Ver- 
mont. Accordingly, Voice's proposed station will be in direct competition 
with WIPS for both audience and advertising revenues. As a result, WIPS 
will suffer direct economic injury from the Commission's grant herein. 
F.C.C. v. Sanders Bros. Radio Station, 309 U.S. 470 (1940). 


On March 21, 1962, Voice originally filed its application herein 
(R. 1-47). Ti timely filed a "Petition to Deny" Voice's application dn 
April 15, 1963 (R. 56-69). See 47 U.S.C. 309(d). Ti maintained, inter 
alia, that Voice's application was required to be designated for an evi- 


dentiary hearing because serious questions existed whether Voice was 
technically and financially qualified to be a licensee; whether it had at- 
tempted to properly ascertain the programming needs and interests of 


its proposed service area; and whether its programming proposal was 
formulated in good faith. Pointing out also that the ability of Middlebury, 
Vermont, to economically support a local radio station ‘was open to grave 
question, Ti requested that in addition to the above issues, Voice’s appli- 
cation also be designated for hearing on a Carroll issue; i.e., to deter- 
mine whether advertising revenues were so limited in the Middlebury, 
Vermont, area that the establishment of Voice's proposed station would 
thereby result in a net loss or degradation of existing broadcast service 
to Middlebury and surrounding areas. 


Voice opposed Ti's requests in a pleading filed on April 25, 1963 
(R. 78-100). Offering to amend its application to "fully satisfy all of the 
financial, programming and technical objections raised by WIPS," Voice, 
in effect, conceded that serious questions and defects existed in its pend- 
ing application. Hence, it unwittingly supported Ti's contentions in this 
regard. Voice further declared that it had requested the Commission to 
"slow up" processing of its application in order to enable it to file its 
prospective amendments. ” But, as noted by Ti in its Reply pleading (R. 
103-111), it was never served with a copy of that request, even though it 
was an acknowledged party litigant to the proceeding. 


Between May and October, 1963, Voice substantially amended its 
application three more times (R. 119-171). In view of these amendments, 
on October 8, 1963, Ti filed a Supplement to its pleadings. Therein, Ti 
demonstrated that Voice still had not cured the original defects in its ap- 
plication, and that, in fact, additional issues were now warranted with re- 
spect to the location and construction of Voice’s proposed studio, and the 
adequacy of its proposed staff to effectuate its programming proposal. 


1 See Carroll Broadcasting Co. v. F.C.C., 103 U.S. App. D.C. 346, 258 F.2d 440 
(1958). 


2 Although Voice's defective application was on file for over one year, it made 
no effort to correct the patent defects contained therein until after Ti had filed its 
"Petition to Deny" enumerating such defects. 


Despite a proposed change in Voice's transmitter site, Ti insisted that 
Voice’s proposal would continue to cause objectionable interference to 
Radio Station WICY, Malone, New York, and for that reason alone, should 
be designated for hearing (R. 177-199). 


In December, 1963, Voice again amended its application (R. 238- 
256). This time it submitted engineering measurements made on Station 
WICY and on a test transmitter at Voice’s proposed site, purportedly 
showing that its Middlebury proposal would cause no objectionable inter- 
ference to WICY, as charged by Ti. However, Ti was given no notice of 
the filing of this amendment, either by being served with a copy thereof 
by Voice, or by the listing thereof in the Commission's daily public no- 
tices. More importantly, these measurements were taken pursuant to 
Voice's ex parte request to the Commission for permission to take such 
measurements, which the Commission granted. Again, Ti was given no 
notice of Voice's request, or of the Commission's authorization thereof. 


Because of all the foregoing, plus the fact that Ti had been denied 
an opportunity to participate in and to observe the manner in which Voice's 
engineering measurements were conducted, Ti filed a pleading on January 
13, 1964, urging the Commission to dismiss Voice’s amendment, or to 
hold that Voice had not met its burden of proof on the interference issue 
(R. 258-268). Attached to that pleading was an affidavit from a profession- 
al consulting engineer showing that Voice had uot complied with several 
Commission rules in taking its measurements, and that the results of such 
measurements were so inadequate as to preclude an accurate conclusion 
to be deduced on the interference question raised by Ti. 


Subsequently, by letter dated August 10, 1964 the Commission re- 
quested additional information from Ti bearing on its claims that a Carroll 
issue be designated in this proceeding.> In contrast to the ex parte manner 


3 This letter referred to the Court's opinion in KGMO Radio-Television, Inc. v. 
F.C.C., 119 U.S. App. D.C. 1, 336 F.2d 920 (1964), and enclosed a copy of the Memo- 
randum Opinion and Order which the Commission had formulated in response to that 
decision, upon remand, bearing on the showing required by a petitioner for a Carroll 
issue to be designated. Tee 
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in which correspondence between Voice and the Commission had been con- 
ducted, a copy of this letter was served on counsel for Voice, and Ti was 
requested by the Commission to serve a copy of its responsive pleading 
on Voice. On October 12, 1964, Ti submitted its responsive pleading, 
serving Voice with a copy thereof (R. 303-311). 


In a Memorandum Opinion and Order released April 26, 1966 (R. 
365-373), here under review, the Commission denied Ti's pre-grant ob- 
jections and granted Voice's application. Each of Ti's contentions with 
respect to the financial, technical, and staffing inadequacy of Voice's pro- 
posal as well as the public injury resulting therefrom (the Carroll issue), 
were rejected.* However, in reaching its decision, the Commission re- 
lied, in large part, upon certain information contained in the following 
materials submitted ex parte by Voice: | 


a) a November 4, 1965 financial amendment; 
b) a February 21, 1966 staffing amendment; and 


c) a February 28, 1966 affidavit of Frank A. Delle, Jr. (one of 
Voice's principals), concerning the availability of Voice’s 
studio and transmitter site. 


All these amendments had been filed by Voice pursuant to the Commis- 


sion's ex parte request for such information.° 


While the additional information contained in Voice’s three 1965- 
1966 amendments related to the exact matters and aspects of its proposal 
which Ti had challenged in formal pleadings, the Commission never noti- 
fied Ti of its request for such information from Voice, nor did it request 


4 The rationale of the Commission in rejecting these contentions will be dis- 
cussed in more detail, infra. It should also be pointed out that other impediments 
to a grant of Voice's proposal raised by Ti were likewise rejected by the Commis- 
sion. 


5 As conceded by Voice (R. 400-409), the November 4, 1965 amendment was sub- 
mitted in response to a Commission request by letter for such information, a copy 
of which was never served on Ti. The February, 1966 amendments were filed in 
response to "informal" telephonic requests made by the Commission's staff. Again, 
Ti was not informed of these requests. 
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Voice to serve Ti with copies of any of the above-referenced amendments. 
Notice of the filing of these amendments was not listed in any of the Com- 
mission's daily press releases. Moreover, as late as early May, 1966, 
subsequent to the release of the Commission's April 26 Order herein, 
none of the amendments had as yet been placed on Voice's "license his- 
tory card," or associated with the Public Reference Room copy of its 
application required to be kept at the Commission’s offices for public 
inspection thereof.® 


In other words, Ti's first notice or knowledge of all the amendatory 
materials relied upon by the Commission in its decision occurred when 
it actually read the Commission's April 26, 1966 Order. Even though Ti 
was an adversary party to this proceeding, at no time was it ever afford- 
ed any opportunity to examine, challenge, or respond to the factual mate- 
rials set forth in Voice's ex parte amendments which, nevertheless, 
achieved decisional significance herein. 


Ti petitioned the Commission to reconsider its action on May 26, 


1966. Delineating the various procedural and legal errors committed 


by the Commission, Ti also addressed itself specifically to the merits 
of Voice's showing as contained in the submitted ex parte materials. 
This, of course, was the first opportunity which Ti had to address itself 
to such matters. Ti emphasized that important public interest issues as 
well as substantial questions of fact had been raised in the proceeding 
now under appeal, and therefore, a full evidentiary hearing was warrant- 
ed (R. 379-395). 


S Section 0.417 of the Commission's Rules provides, in pertinent part, that all 
applications "and amendments thereto" filed under Title II of the Communications 
Act (relating to radio stations) shall be available for public inspection. Further, 
Section 0.415 of the rules states that public reference rooms are maintained by 
the Commission "where the public may inspect any material which is available for 
public inspection in accordance with Section 0.417." 


a On that same date, Ti also requested the Commission to stay the effect of its 
grant to Voice, pending disposition of Ti's request for reconsideration. 
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In a Public Notice released on the afternoon of July 20, 1966, the 
Commission announced the denial of Ti's requests for reconsideration 
and stay. The following day, without awaiting the release of the full text 
of the Commission's opinion, Ti filed its Notice of Appeal and Motion 
for Stay. On August 3, 1966, after hearing oral argument, this Court by 


a 2-1 vote, granted a stay of the Commission's action.® Pursuant to 


that decision, by telegram dated August 5, 1966, the Commission order- 
ed Voice to immediately terminate its existing operation. Thus, Voice'’s 
Station, which had been assigned the call letters, WFAD, is no longer on 
the air. 


During the interim, the text of the Commission's Order denying 
reconsideration was released July 22, 1966 (R. 426-431). Again, all of 
Ti's objections going to the merits of Voice's application were rejected. 
Significantly, insofar as Ti's procedural argument was concerned, the 
Commission in effect, "confessed error." Hence, it said: 


"4. We regret the above-described clerical inadvert- 
ences which prevented WIPS from examining and re- 
sponding to the above-cited Voice materials prior to 
the adoption of our April 20 Memorandum Opinion and 
Order. In view of these circumstances, we have, pur- 
suant to our obligations under Section 309(d) of the 
Communications Act, reviewed WIPS' substantive argu- 
ments regarding these materials, contained in its 'Pe- 
tition for Reconsideration,’ in the same manner as if 
they had been received before the Memorandum Opin- 
tonand' Order was adopted. Having done so, however, 
we are persuaded that Voice's financial, staffing, and 
site proposals are satisfactory, and that no substantial 
question exists as to whether Leon F. Simmonds and 
Frank Delle, Sr., are parties in the applicant." 


8 On August 4, 1966, Voice requested this Court to withhold enforcement of its 
stay order, pending disposition of a Petition for Rehearing En Banc which it indi- 
cated would be filed on August 5, 1966. This request was denied that same day by 
the original panel. The following day, August 5, 1966, Voice requested rehearing 
en banc and also requested the United States Supreme Court to temporarily re- 
Strain enforcement of this Court's stay order until this Court disposed of the pend- 
ing peition for rehearing en banc. Voice's motion was denied by Chief Justice War- 
ren on August 8, 1966. No action as yet has been taken on Voice's request for re- 
hearing. 


Ti filed its Supplemental Notice of Appeal on August 17, 1966, incorporat- 
ing therein the errors committed by the Commission in its July 20, 1966 
Order. 


STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as amend- 
ed, the Administrative Procedure Act, and of the Commission's Rules and 
Regulations are set forth in Appendix A, infra. 


STATEMENT OF POINTS 


1. The procedures followed by the Commission in this case culmi- 
nating in a grant of a new radio station to Voice at Middlebury, Vermont, 
were permeated with prejudicial error and failed to comply with the basic 
requirements of due process of law. 


2. Prejudicial error was committed by the Commission in award- 


ing decisional significance to field measurements which had been request- 


ed, conducted, and submitted by Voice in amendatory form on a completely 
ex parte basis, and which sought to resolve solely in Voice's favor the 
question of whether its proposal would cause objectionable interference 

to another radio station as charged by Ti. 


3. The Commission committed procedural error in predicating 
its grant, in part, upon three substantial amendments to Voice's applica- 
tion, submitted between November, 1965 - February, 1966, of which Ti, 
an adversary party to the proceeding, had neither notice nor knowledge 
of, or could it possibly have had notice or knowledge of. 


4. The Commission did not, nor could it, cure its original pro- 
cedural errors by belatedly considering Ti'’s arguments addressed to the 
merits of Voice's proposal when Ti sought reconsideration of the Com- 


mission's grant to Voice. 


5. The Commission's ex parte rules arbitrarily fail to preclude 
ex parte communications between applicants and the Commission's license 
processing staff in contested, non-hearing cases, thereby unfairly result- 
ing in adversary parties being kept "totally in the dark" as to such commu- 
nications or conversations. 


6. The failure of the Commission's Rules relating to amendments 
to applications (47 CFR 1.522(a)) to require that pre-hearing amendments 
to applications be served on adversary parties is violative of due process 
and otherwise contrary to the Congressional intent underlying Section 309 
of the Communications Act (47 U.S.C. 309). ; 


7. The Commission erred in undertaking to resolve without an evi- 
dentiary hearing, substantial and material issues of fact raised herein 
bearing on the question of whether a (a) grant to Voice would result in a 
net loss or degradation of existing broadcast service to the Middlebury, 
Vermont, area, and (b) whether Voice had an adequate staff to effectuate 
its programming proposal. 


SUMMARY OF ARGUMENT 
I. 


In awarding a grant to Voice for a new broadcast station at Middle- 


bury, Vermont, the Commission committed several prejudicial procedural 


errors thereby depriving Ti of basic due process of law. Specifically, the 
Commission allowed Voice to conduct ex parte field measurements to gath- 
er evidence to resolve solely in its favor the question of whether or not its 
proposal would cause objectionable interference to another existing station, 
as contended by Ti. Although Ti was an identified adversary party to this 
proceeding, it was given no notice of Voice's request for permission to 
make such test measurements, nor of the Commission's authorization 
thereof. Neither was Ti afforded any opportunity to participate in or to 
observe Voice's field tests, nor was it ever served with a. copy of Voice's 
technical amendment containing the results of such tests, contrary to 
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established concepts of fairness and due process. See Morgan v. United 
States, 304 U.S. 1 (1938). Moreover, the Commission, without holding the 
required evidentiary hearing, nonetheless, awarded decisional significance 
to Voice’s showing in this area, even though substantial factual questions 
concerning the validity and reliability of that showing had been raised by 
Ti. Louisiana Television Broadcasting Corp. v. Federal Communications 
Commission, __ U.S. App. D.C. __, 347 F.2d 808 (1965). 


Next, the Commission also attached decisional significance to three 
ex parte amendments submitted by Voice between November, 1965, and 
February, 1966, substantially amending its original proposal. These 
amendments attempted to cure certain defects in its pending application 
which Ti had earlier delineated in its pleadings, and were submitted pur- 
suant to "informal" requests for such information by the Commission's 
application processing staff. However, Voice was never notified of either 
the Commission's requests for additional information, or served with 
copies of Voice’s amendments responsive thereto. Likewise, none of 
these amendments was ever listed in the Commission's public releases, 
as required by Section 309(d) of the Communications Act of 1934, or were 
they placed in Voice's application file, required by the Commission's 
Rules to be available for public inspection at the Commission's Public 
Reference Room. Sections 0.415 and 417 of the Rules. 


Consequently, since the Commission's procedures did not satisfy 
“the pertinent demands of due process," Radio Commission v. Nelson 
Bros. Co., 289 U.S. 266, 276 (1933), and Ti was deprived of its right to 
be heard, the Commission by considering only Voice's allegations, could 
not properly make the requisite determination that a grant of Voice's ap- 
plication would be consonant with the public interest. L. B. Wilson, Inc. 
v. Federal Communications Commission,83 U.S. App. D.C. 176, 170 F.2d 
793 (1948); See Morgan v. United States, 298 U.S. 468 (1936); Hudson Val- 


ley Broadcasting Corp. v. Federal Communications Commission, 116 US. 
App. D.C. 1, 320 F.2d 723 (1963). 
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While the Commission has apologized for its errors and apparently 
has attempted to rectify them by considering de novo Ti's arguments on 
reconsideration addressed to the merits of Voice's amendatory materials, 
this alone will not suffice to cure such errors. Obviously, an unfair and 
far greater burden of persuasion was placed upon Ti in its appeal on re- 
consideration to the Commission to change its already crystallized mind, 
and to rescind its grant to Voice. Cf. Ashbacker Radio Corp. v. Federal 
Communications Commission, 326 U.S. 327 (1945). How the Commission 
would have ruled had it seen and evaluated Ti's pleadings when it 
originally considered Voice's amendments cannot properly be determined 
by hindsight. 


As long as the Commission's procedural rules arbitrarily fail to 
preclude ex parte communications between members of its application 
processing staff and applicants, in proceedings where a petition to deny 
has been filed by an adversary, adversary parties will continue to be 
left completely "in the dark" as to such communications. Because the 
processing staff actually recommends to the Commission whether or not 
a particular application should be granted, such personnel should realis- 
tically be considered "decision making", and their communications with 
applicants prohibited, as it is with other "decision making" personnel, 
from the day on which a petition to deny is filed in an adjudicatory pro- 
ceeding. See 47 CFR 1.1203(b), 1.1205, 1.1223. 


I. 


Congress has expressed its intent in Section 309 of the Communi- 
cations Act that public notice be given of the filing of all "substantial" 
amendments to applications and that petitions to deny directed against 
such amendments be served on the amending applicant, 47 U.S.C. 309. 
Despite this clear mandate, Section 1.552(a) of the Commission's Rules 


arbitrarily fails to impose any requirement whatever on an applicant to 
serve a copy of a prehearing amendment, substantial or otherwise, on 


12 


identified adversary parties to a proceeding, nor does it require the Com- 
mission to give public notice of the filing of "substantial" amendments, 47 
CFR 1.522. In fact, the Commission's Rules relating to amendments to 
applications speak only in terms of "major" amendments. Nowhere do 
they even attempt to define what constitutes a "substantial" amendment 

to any application. 47 CFR 1.571(@), 1.564(c). 


Here, no question can exist that Voice substantially amended its 
application attempting to cure the defects with respect to its staffing, 
financial, and studio and transmitter site proposals which Ti had earlier 
pointed out in its petition to deny and supplements thereto. Yet Ti never 
was served by Voice with copies of its amendments, nor did the Commis- 
sion ever afford public notice of the filing thereof. In view of these facts, 
the Commission has unlawfully undermined the Congressional intent in- 
corporated in Section 309, and its grant herein must be set aside. 


Ii. 


The Commission erred in failing to designate for an evidentiary 
hearing the Voice application on the issue of competitive economic in- 
jury. Carroll Broadcasting Co. v. Federal Communications Commission, 
103 U.S. App. D.C. 346, 258 F.2d 440 (1958); Southwestern Operating Com- 


pany v. Federal Communications Commission, __ U.S. App. D.C. , 


351 F.2d 834 (1965). Ti demonstrated that as a result of the economic 
injury which it would suffer from the Commission grant to Voice, the 
public interest would also be adversely affected, Federal Communications 
Commission v. Sanders Bros. Radio Station, 309 U.S. 470 (1940). In sum, 
by specific factual allegations, it clearly showed how a grant to Voice 
would cause a net loss or degradation of existing broadcast service to 

the Middlebury, Vermont, area, which this Court has stated is really the 
essence of a request for aCarroll issue. 


Finally, a substantial question also was raised herein whether 
Voice had an adequate staff to effectuate its programming proposal. 
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Voice's proposal to operate its station 121 hours a week with a staff of 
five (5) fulltime employees and one (1) parttime employee is insufficient 
to fulfill its representations to the Commission. Under well-established 
Commission precedent, Voice manifestly has not demonstrated that it 

can properly effectuate its programming proposal. See Bootheel Broad- 
casting Co., 24 Pike & Fischer, R.R. 292 (1962); Sands Broadcasting Cor- 
poration, 22 Pike & Fischer, R.R. 161 (1961). 


For all the above stated reasons, the Commission erred in refus- 


ing to designate Voice's application for an evidentiary hearing as request- 
ed by Ti. 


ARGUMENT 
I. 


THE PROCEDURES FOLLOWED BY THE COMMISSION IN THIS 

ADVERSARY PROCEEDING FAILED TO COMPLY WITH THE 

FUNDAMENTAL REQUIREMENTS OF DUE PROCESS OF LAW. 

Appellant's principal contention on appeal is that the Commission's 

entire decisional process herein, culminating in a grant to Voice of a con- 
struction permit for a new broadcast station at Middlebury, Vermont, was 
so permeated with fundamental procedural error, that this entire proceed- 
ing must be vitiated, the Commission's grant to Voice rescinded, and the 
proceeding remanded to the Commission for further hearing. It cannot 
seriously be contended that the conduct of the Commission's proceedings 
herein, especially the Commission's reliance upon Voice's several ex 
parte presentations of which Ti was kept totally unaware, complied with 
basic concepts of fairness or "the ends of justice" as required by the 
Communications Act of 1934, 47 U.S.C. 154(j).”_ Primarily because Ti 
was deprived of the opportunity to present its views concerning the merits 
of its adversary's pleadings at the time such pleadings were under initial 


Y This will be discussed more fully in Points I-A-D, and I, infra. 
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consideration by the Commission, the agency's action, predicated upon 
such ex parte submissions, should not be judicially sanctioned. For the 
transgressions committed by the Commission herein “eat at the very 
heart of our system of government" which favors open proceedings, and 
unbiased, impartial adjudicatory decisions. See WKAT, Inc. v. F.C.C., 
111 U.S. App. D.C. 253, 260, 296 F.2d 375, 383 (1961). 


A. The Commission Erred in Attaching Decisional 
Significance to Technical Measurements Submitted 


By Voice on an Ex Parte Basis. 

As was indicated in Appellant's Statement of the Case, pp. 2-8, 
Supra, the Commission accepted and awarded decisional significance to 
an amendment submitted by Voice, which, based on its own ex parte 
measurements, purportedly showed that its proposal would cause no ob- 
jectionable interference to Radio Station WICY, Malone, New York, as 
claimed by Ti. Unlike the other amendments submitted by Voice, this 
one, however, was placed in Voice'’s public license file. In its pleadings 
opposing the acceptance of Voice’s amendment, Ti pointed out that issue 
had already been joined by the parties on the question of objectionable 
interference; that Voice sought surreptitiously to obtain evidence to 
change the issue and to resolve the question of interference in its favor; 
that Ti had not been notified in advance of Voice's request for authoriza- 
tion to take test measurements nor of the Commission's grant thereof; 
that a copy of Voice's amendment was never served on it, nor was that 
amendment ever listed in the Commission's daily public releases; and 
that as a result of all the foregoing, Ti had been deprived of all oppor- 
tunity to participate in and to observe the way Voice's field tests were 
conducted. By a sworn affidavit of a professional radio engineer, Ti con- 
tended that an examination of Voice’s field test report disclosed that the 
measurements submitted were mot made in a proper fashion, and there- 


fore, the results of such tests were inadequate for a reliable conclusion 
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to be reached on the interference issue. (R. 258-268)..° 


Despite Ti's showing, the Commission held that its procedural ob- 


jections were “not well founded" (R. 368). According to the Commission, 
Ti was not entitled to any advance notice of the test, nor the opportunity 
to observe or to participate therein. Instead, the Commission said that 
Ti could have conducted its own field tests if it so desired. Insofar as 
the substantive aspects of Ti's contentions were concerned, the Commis- 
sion added that it had "examined" Voice's test measurements and had 
"found no reason to doubt that the test was properly conducted in accord- 
ance with the Rules and that the reported results were accurate" (R. 368). 
Nowhere did the Commission state how or in what manner its scrutiny of 
Voice's measurements were conducted, or how it resolved the apparent 
conflict of opinion between two professional engineers. Nevertheless, it 
held that no substantial question existed as to whether Voice'’s proposed 
station would cause objectionable interference to WICY.** 


Contrary to the Commission's holding, Appellant submits that in 
this adversary proceeding, established rudiments of fair play require 
that it should have been given notice of Voice'’s request and subsequent 
authorization by the Commission to conduct field tests, as well as af- 
forded some opportunity to participate in and to observe such tests. (See 
Morgan v. United States, 304 U.S. 1 (1938)). The important and potential- 
ly controversial procedure of taking field measurements, especially when 
one applicant, as here, attempts to obtain evidence to resolve a critical 
issue solely in its favor on an ex parte basis, should not be sanctioned by 


a Buttressing Ti's arguments were specific factual allegations by its engineer 
that Voice's tests were not conducted in accordance with certain requirements of 
the Commission's Rules. 


ce It is indeed difficult to square the Commission's rationale with the almost 
uniform practice of its Hearing Examiners, in a hearing, when an analogous situa- 
tion arises. Almost invariably, when one party undertakes field measurements 
during a hearing, the Examiner requires that an opportunity be accorded all other 
adversary parties to observe and participate in the taking of such measurements. 
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this judicial tribunal. Certainly, the “orderly conduct of public business" 
(5 U.S.C. 1005(a)) does not require such an unfair denial of procedural 
rights as occurred in this proceeding. 12 


Furthermore, as Ti's engineering exhibit delineated, there were 
numerous deficiencies in the procedures used and data submitted by 
Voice. Had Ti been properly apprised of Voice's tests and allowed to 
participate therein, the deficiencies probably could have been obviated, 
and reliable, accurate measurements obtained. 


Neither is the impropriety of the present procedure cured by the 
Commission's cavalier statement that Ti could have conducted its own 
tests and obtained its own measurements to rebut Voice’s showing. Such 
tests would have required Ti to obtain permission from Voice to use 
Voice'’s proposed transmitter site. Obviously, since these parties have 
been adversaries for over four years, such a request would have proven 
fruitless. Stated otherwise, the taking of field tests by Ti to resolve the 
question of interference was solely a matter within Voice’s control. For 
this reason, the Commission's rationale was hollow, and ignored the 
practical realities of the situation. 


In any event, assuming arguendo that Voice would have granted 
permission to Ti to conduct tests at its proposed site, this is still an un- 
satisfactory or "second best" way of obtaining the evidence desired. Such 
separate ex parte procedures for taking measurements as approved by 
the Commission are wasteful and often result in the presentation of need- 
lessly conflicting engineering evidence, as the Commission itself has 
previously recognized. Revision of FM Rules, 23 Pike and Fischer, R.R. 
1801, 1808 (1962). In this connection, the Commission has stressed that 
field strength measurements are themselves far from exact tools. AM 


12 Voice's request to the Commission for permission to take test measurements 
indicated only that measurements were to be taken in connection with its pending 
proposal. Nowhere did Voice point out that the primary purpose of its request was 
to resolve in its favor. a dispute which existed between it and Ti on the question of 
interference to WICY (R. 232-234). 
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Station Assignment Standards, 25 Pike and Fischer, R.R. 1615, 1630 (1963). 


In the Commission's own words: 


“It must be borne in mind that the results obtained by 
measurements, in a particular situation, will vary 
with locations chosen, time of day, reason, and method 
of taking. Even in a particular situation involving the 
same small area and period of time, measurements 
taken by one party often indicate that interference 
would exist, while measurements taken by another 
party indicate absence of interference — a phenom- 
enon all too familiar in AM hearings." Revision Of 
FM Rules, supra, at 1808. 


Based on the foregoing, it is patent that such ex parte procedures in 


no way promote fairness to party litigants, or the most economical and ex- 
peditious processing of applications — both desirable objectives of the 
agency. Nor are they conducive "to the proper dispatch of [the Commis- 
sion's] business and to the ends of justice.” Section 4(j) of the Communi- 
cations Act of 1934, as amended, 47 U.S.C. 154(j). 


The prejudice resulting to Ti from the Commission's reliance upon 
the material unilaterally submitted by Voice is evident. That material 
was used by the Commission to resolve a crucial factual issue entirely in 
Voice's favor. Under Section 309 of the Communications Act, the Commis- 
sion can not award a grant without hearing if a substantial and material 
question of fact has been presented, or a grant would not be consistent 
with the public interest. Hudson Valley Broadcasting Corp. v. F.C.C., 
116 U.S. App. D.C. 1, 320 F.2d 723 (1963). Here, such substantial and ma- 
terial factual questions were raised in Ti's pleading, as indicated above 
(R. 258-268). In essence, the manner in which the computations were 
taken by Voice and the interpretations made therefrom were directly chal- 
lenged by Ti’s consulting engineer. Or, stated differently, substantial and 
factual questions were raised concerning the validity of Voice's field study. 


Yet, as is ostensible from the Commission's cursory treatment of 
this question, rather than holding the required evidentiary hearing, the 
Commission totally ignored all these matters, contrary to law. Louisiana 


. 
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Television Broadcasting Corp. v. F.C.C., __ U.S. App. D.C. __, 347 
F.2d 808 (1965). Equally important, the Commission gave absolutely no 
reasoned explanation of its holding that no substantial question" existed 
concerning the interference issue. This, too, was erroneous under well 
established precedent. Secretary of Agriculture v. United States, 347 US. 
645 (1954); Television Corp. of Michigan v. F.C.C., 111 U.S. App. D.C. 
101, 294 F.2d 730 (1961). 


B. The Commission Committed Prejudicial Error 
In Awarding Decisional Significance to Three 
Amendments Submitted by Voice of Which Ti 
Had No Notice. 


The Commission's refusal to designate Voice's application for 
hearing as requested by Ti, was based in part upon the Commission's 
consideration of, and reliance upon, certain ex parte presentations sub- 
mitted by Voice as amendments to its pending application, of which Ti 
had neither notice nor knowledge, nor could it have had any notice or 
knowledge. For these reasons, as will be shown infra, Appellant sub- 
mits that the procedures followed by the Commission in this adversary 
proceeding, deprived it of the "rudimentary requirements of fair play" 
and due process of law. Morgan v. United States, 304 U.S. 1, 15 (1938). 


While the Commission is not, strictly speaking, a court of law, 
the Supreme Court has nevertheless held that it has quasi-judicial pow- 
ers, and, therefore, its proceedings must satisfy "the pertinent demands 
of due process.” Radio Commission v. Nelson Bros. Co., 289 U.S. 266, 
276 (1933). Here, only "lip service" has been given by the Commission 
to these judicially pronounced requirements. 


Pursuant to a Commission letter request as well as two "informal" 
telephone requests from its staff, Voice submitted, ex parte, three amend- 
ments to its pending application. 2° These three amendments, drastically 


13 The amendments were tendered to the Commission on November 4, 1965; Feb- 
ruary 21, 1966; and February 28, 1966. 
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modifying its original proposal, furnished additional information concern- 


ing its financial qualifications, its staffing proposal, and the availability 
of its studio and transmitter site. Of special significance here, Ti's 
pleadings had raised serious questions concerning exactly these same 
aspects of Voice's proposal which Voice attempted to reinforce by way 
of its ex parte amendments. : 


Neither copies of the Commission's formal or informal requests 
for additional information, nor copies of Voice’s amendments were ever 
served on Ti, an acknowledged party in interest to this proceeding. On 
the other hand, a copy of the Commission's letter of August 10, 1964, re- 
questingfurther information from Ti relating to its claim that a grant to 
Voice would cause a degradation of existing broadcast service in the area 
was served on counsel for Voice. In addition, Ti was required to serve 
its responsive pleading on Voice, which it did. 


Likewise, none of the three amendments were ever listed on any 
of the Commission's daily public releases even though as will be more 
fully discussed in Point Il, infra, public notice of the filing of "substan- 
tial" amendments as here, is required under Section 309 of the Act. In 
any event, even if these amendments were only considered as insubstan- 
tial or "minor," in many other instances, the filing of such amendments 
are noted by the Commission in its daily public releases. Yet, not so 


here. 


Furthermore, in early May, 1966, after the Commission's April 
20, 1966 Order was released, these amendatory materials had not yet 
been placed on Voice's license history card, or associated with its ap- 
plication contained in the Commission's Public Reference Room. Al- 
though Sections 0.415 and 0.417 of the Commission's Rules expressly 
require that amendments to pending applications be associated with an 
applicant's file, open for public inspection in the Commission's Public 
Reference Room in Washington, D. C., the provisions of these rules 
were not complied with. Surely, the Commission is required to follow 
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the procedures set out in its own published rules. Service v. Dulles, 354 
U.S. 363 (1957). When, as here, an agency disregards its rules and preju- 
dice results, any action taken as a result of the proceeding cannot stand. 
Sangamon Valley Television Corp. v. United States, 106 U.S. App. D.C. 

30, 269 F.2d 211 (1959). Because the Commission did not adhere to its 
published rules, the first time Ti was, or could have possibly been cogni- 
zant of Voice's amendments was when the Commission's April 26, 1966 
Order was released, which relied upon the information contained therein 
in at least seven places (R. 365-373, paras. 4, 5, 7, 8, and 15-17). 


Basic concepts of fair play dictate that Ti should have been afford- 
ed at least some opportunity to respond to the materials submitted by 
Voice, whatever their form, and to participate in any actions by the Com- 
mission involving Voice’s proposal. An essential element of due process 
is the opportunity for one to be heard before the reaching of a judgment, 
whether it be by written or oral argument. L. B. Wilson, Inc. v. F.C.C., 
83 U.S. App. D.C. 176, 170 F.2d 793 (1948). By initially considering only 
Voice's allegations, the Commission could not properly make the requi- 
site public interest determination that a grant of its application would 
serve the public interest. See Morgan v. United States, 298 U.S. 468 
(1936). This is especially the casehere, where Ti's pleadings raised sub- 
stantial and material questions of fact bearing upon the public interest 
questions. Patently, such matters cannot be summarily decided by the 
Commission without a hearing, much less without affording identified 
adverse parties an opportunity to present their views. Cf. Hudson Valley 
Broadcasting Corp. v. F.C.C., 116 U.S. App. D.C. 1, 320 F.2d 723 (1963). 


In sum, while treated as a "party in interest" for some purposes 
once its "Petition to Deny" was filed (see 47 U.S.C. 309(d)), Ti was not 


treated as a party to this proceeding for all other purposes. Both the 
spirit of Section 309(d) as well as Section 12 of the Administrative Pro- 
cedure Act (5 U.S.C. 1011), providing that "all requirements or privi- 
leges relating to .. . procedure shall apply equally to agencies and per- 
sons,” have been flagrantly violated in this proceeding. 
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C. The Commission's Belated Consideration of Ti's 
Arguments Addressed to the Merits of Voice's 
Three Amendments Did Not Cure Its Prior 
Prejudicial Errors. 

Despite the several procedural errors committed by the Commis- 
sion (see Part B, supra), that body stated in its J uly 20, 1966 Order that 
it "regretted" the clerical inadvertences which had prevented Ti from 
examining and responding to Voice's amendments prior to the adoption 
of its April 20, 1966 Order granting that application. However, because 
the Commission presumably reviewed on reconsideration Ti's substantive 
arguments directed to Voice's three amendments "in the same manner" 
as if they had been received prior to the adoption of the April 20 Order, 
it suggested that no prejudicial error occurred in this case. 


In effect, the Commission has cast itself in the role of an apologist 
for the procedures followed herein. Nonetheless, Appellant maintains 
that it is impossible to predict or ascertain what the Commission would 
have done had it seen or evaluated Ti's pleadings originally. As this 
Court said in Community Broadcasting Co., Inc. v. Federal Communica- 
tions Commission, 107 U.S. App. D.C. 95, 274 F.2d 753 (1960), in rela- 
tion to another matter, "this . .. is not a challenge to the good faith or 
integrity of the triers; it is a recognition that they are mortal men." 

(Jd. at 101, 274 F.2d at 759). Even though the Commission has attempt- 
ed to cure its initial error, it is submitted that belated evaluation of Ti's 
arguments as the Commission has done here through the "ritual dance" 
of denying reconsideration, cannot cure the original defects which were 
inherent in this entire proceeding. 


There is patently a significant difference in the onus placed upon 


a party objecting to a grant of a competing application and submitting 
matters to the Commission p7tor to its decision, and the onus of persua- 
sion placed upon the same party in a subsequent appeal to the Commis- 
sion urging it to change its already crystallized mind. A far greater 
burden of advocacy is placed upon an adversary, such as Ti, in the 
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latter instance. For all practical purposes, the burden placed upon Ti 
herein was analogous to that which was placed upon the petitioner in 


Ashbacker Radio Corp. v. Federal Communications Commission, 326 
U.S. 327 (1945). 74 


Insofar as the Commission had granted a mutually-exclusive ap- 
plication for a new station, and designated for hearing petitioner's ap- 
plication for a modification of its existing facilities, the Supreme Court 
said "[B]y a grant of the Fetzer application [for new facilities] peti- 
tioner has been placed under a greater burden than if its hearing had 
been earlier." [d. at 332. In the Court's view, the subsequent hearing 
designed as one for an available frequency, by the Commission's action, 
really became one for the revocation or modification of an outstanding 
license. Id. at 333.°° 


Using the same reasoning here, Ti, in reality, on reconsideration, 
was required to argue for the "revocation" of the grant to Voice rather 
than an initial denial thereof. Undoubtedly, its arguments were required 
to be of greater force, than if it was simply urging an initial denial of 
Voice’s grant. This is so no matter how sincerely the Commission tried 
to apply the same pleading standard which it would have applied, had no- 
tice been given to Ti, and had Ti actually submitted its pleadings prior 
to the adoption of the Commission's April 20 decision awarding a grant 
to Voice. 


14 There, the Commission declared that an application for a new radio station 
and one for a change in an existing frequency were mutually-exclusive. However, 
the Commission granted the application for the new station without hearing, while 
designating for hearing the application for change of frequency. Upon review, the 
Supreme Court held that if the grant to one applicant effectively precluded the 
other, the right to a hearing under the Communications Act becomes an empty 
thing. For this reason, the Court reversed the Commission's grant. 


15 The Court took cognizance of the fact that since the Fetzer application had 
been granted, petitioner was therefore placed in the same position as a newcomer 
seeking to displace an established broadcaster. Recognizing the practicalities of 
the situation, the Court also noted “how difficult it is for a newcomer to make the 
comparative showing necessary to displace an established licensee." Id, at 332. 
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Under these circumstances, if the Court should sanction the Com- 
mission's action herein, it would be tantamount to holding that all agency 
proceedings could be conducted on an ex parte basis prior to decisions, 
if the agency later held that the complaining party was not injured be- 
cause he had been afforded a belated opportunity to attempt to change the 
already crystallized minds of the Commissioners. Surely, to place such 
an onus on a party litigant, i.e., to initially persuade an agency once its 
mind has already been made up, is at the very least, contrary to basic 
concepts of fair play. In fact, the inequity of such a practice was acknowl- 
edged by the Commission's own Review Board in Muncie Broadcasting 
Corp., 2 Pike and Fischer, R.R. 2d 865, 867 (1964). Accordingly, it is 
submitted that the Commission's apparent de novo consideration of Ti's 
pleadings still do not rectify its previous errors. 


D. The Commission's Procedural Rules Arbitrarily 
Fail to Prohibit the Kind of Ex Parte Communi- 
cations Engaged in Herein Between Voice and th 
Commission's Staff. 
The prejudice resulting to Ti flows in part from the arbitrary fail- 
ure of the Commission's recently adopted ex parte rules (47 CFR 1.1201- 
1.1251) to prohibit communications between the Commission's license ap- 
plication processing staff, which is an arm of its Broadcast Bureau, and 
interested persons (applicants), in proceedings wherein a petition to deny 
has been filed, but which have not as yet been designated for an evidentiary 


hearing. 


In its Report and Order adopting the ex parte rules (Ex Parte Pre- 
sentations Docket 15381, 5 Pike and Fischer, R.R. 2d 1681 (1965)), the 
Commission noted that on the basis of its "experience and application 
processing requirements," it did not believe that the imposition of re- 


strictions upon ex parte communications between applicants and its proc- 
essing staff would be either desirable or appropriate, in proceedings 
which had not as yet been set for hearing. (5 Pike and Fischer, R.R. 
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1689). According to the Commission, such members of its license proc- 
essing staff arenot "decision making" personnel and for that reason no 
ex parte restrictions need be imposed upon them. 


This distinction, however, ignores the realities of the situation and 
is therefore illogical. Because of the Commission's failure to preclude 
certain ex parte communications, an "informal" staff inquiry of an appli- 
cant, or request for further information from that applicant, prior to 
designation for hearing in a contested proceeding, such as the instant one, 
is entirely permissible even though the adversary party who has filed a 
petition to deny is "kept totally in the dark," and given absolutely no notice 
of such communications or conversations. '® And under the rules as they 
now stand, it makes no difference whether communications between the 
staff and applicant directly flow from the defects of the applicant's pro- 
posal as pointed out by the adversary party. That party is still not afford- 
ed any notice of communications between the staff and the applicant attempt- 
ing to cure such defects. 


The arbitrary nature of the Commission's failure to prohibit such 
ex parte communications is highlighted by the fact that the function of the 
license processing staff in contested non-hearing cases (as here) is anal- 
ogous to the "decision making" function of the Commission's Office of 
Opinions and Review and its staff in adjudicatory cases designated for 
hearing. See 80.171 of the Commission's Rules. These staff members 
recommend to the Commission whether or not certain applications should 
be granted. Significantly, restrictions are placed upon any ex parte con- 
versations or communications between this staff and applicants from the 
day on which a petition to deny is filed. See 47 CFR 1.1203(b), 1.1205, 
1.1223. Not so here, even though those very persons (processing staff) 
who in the Commission Counsel's own words "receive, examine, file and 


a6 Similarly, as will be demonstrated in Point II, any amendment to an applicant's 
proposal which might result from such communications is not even required to be 
served on the adversary party who originally filed a pre-grant petition objecting to 
the applicant's proposal. 


process broadcast applications (see FCC Stay Opp., p. 10), also recom- 
mend ‘to the Commission whether or not such applications should be grant- 
ed, or designated for hearing. Notwithstanding this undeniable-fact, the 
Commission has arbitrarily refused to treat its application processing 
staff as "decision making" personnel. 


Nevertheless, the Commission cannot seriously dispute that while 
Voice’s ex parte contacts may have originally involved only it and mem- 
bers of the Commission's processing staff, the amendments filed pursu- 
ant to such conversations or communications, filtered through such so- 
called "non-decision making" personnel ultimately reaching "decision 
making" personnel! This point is vividly evidenced by the Commission's 
substantial reliance upon such amendatory material in both its decisions 
here under appeal. 17 While it may be one thing for the processing staff 
to solicit additional information from an applicant in an uncontested pro- 
ceeding, it is patently unfair for the Commission's staff to communicate 
freely with applicants in contested adj udicatory proceedings as here, and 
then make initial recommendations to the Commission itself on the merits 
of the applicant's proposal, without providing any notice whatever to an 


adversary that additional information has been requested or submitted. 


In sum, as demonstrated in Parts I-A-D, this case presents the 
unique situation where the entire proceeding must be vitiated and re- 
manded because of the Commission's departures from fundamental rights 
of fair play and due process. What the Supreme Court said in the Morgan 
case, 304 U.S. 1, at 22, is particularly appropriate herein: 


"The maintenance of proper standards on the part of 
administrative agencies in the performance of their 
quasi-judicial functions is of the highest importance 


17 i should also be noted that communications between "decision-making" and 
"non-decision making" personnel prior to the time an application is designated for 
hearing, have been expressly sanctioned. Under the rationale that this is a "neces- 
sary and appropriate part" of its application processing procedures, the Commis- 
sion has exempted such communications between its staff from the purview of its 
rules. 47 CFR 1.1227(f). This further emphasizes the absurdity of the Commis- 
sion's arbitrary distinction described above. 
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and in no way cripples or embarrasses the exercise 
of their appropriate authority. On the contrary, it is 
in their manifest interest. For, ... if these multi- 
plying agencies deemed to be necessary in our com- 
plex society are to serve the purposes for which they 
are created and endowed with vast powers, they must 
accredit themselves by acting in accordance with the 
cherished judicial tradition embodying the basic con- 
cepts of fair play." 


-T. 


THE COMMISSION'S RULE RELATING TO THE FILING OF 

PRE-HEARING AMENDMENTS (47 CFR 1.522(a)) VIOLATES 

DUE PROCESS AND IS OTHERWISE INCONSISTENT WITH 

SECTION 309 OF THE COMMUNICATIONS ACT 

The procedural errors committed herein partially result from the 

failure of the Commission's rule relating to the filing of pre-hearing 
amendments to applications (47 CFR 1.522(a)) to satisfy the Congres- 
sional intent incorporated within Section 309 of the Communications Act. 
Section 1.522(a) of the Rules (47 CFR 1.522(a)), provides that any appli- 
cation may be amended as of right prior to the adoption date of an order 
designating such application for hearing. But zo requirement exists in 
that rule that identified adversary parties to a proceeding be served with 
a copy of the pre-designation amendment or that public notice be given 
thereof. On the other hand, Section 1.522(b) of the Rules (47 CFR 1.522(b)), 
concerning amendments to applications filed after designation for hearing, 
makes crystal clear that requests for such amendments "will be consid- 
ered only upon written petition properly served upon the parties of record 
. . - and will be granted only for good cause shown." (Emphasis supplied). 


When the requirements of Section 1.522(a) are read in conjunction 
with the mandate of Section 309 of the Act and another rule (47 CFR 1.571) 
it becomes evident that a basic inconsistency arises among the three. ; 


Section 309(b) of the Act provides in pertinent part that applications for 


authorization of a broadcast station shall not be granted by the Commis- 
sion "earlier than thirty days following issuance of the public notice by 
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the Commission of the acceptance for filing of such application or of any 
substantial amendment thereof." (Emphasis supplied). = Obviously, 
Congress was concerned that substantial amendments be treated the same 
as new applications and that public notice be given thereof before the Com- 
mission acted thereon. Likewise, Congress has also required that where 
a petition to deny is directed against a specific application or "substantial 
amendment thereto," a copy of that petition be served on the particular 
applicant against whom it is directed, 47 U.S.C. 309 (d)(1). In view of both 
these requirements, it would appear that fundamental concepts of fairness 
and due process necessitate that any "substantial amendment" filed prior 
to hearing by an applicant attempting to cure certain defects delineated in 
an earlier filed petition to deny, be served on the particular petitioner, 
and public notice be given thereof. Neither of these requirements, how- 
ever, are provided for in Section 1.522(a) of the Rules. 


Because of the existing provisions of this rule, parties such as Ti, 
who have filed a pre-grant objection to an existing application, normally 
have the burden placed upon them to resort to either the Commission's 
daily press releases, or an examination of the other party’s application 
open for public inspection in the Commission's Reference Room, to deter- 
mine whether or not an opponent has filed an amendment which might be 
the subject of further opposition or supplemental pleadings. How such 
wasteful and unnecessary procedures are conducive to promoting “fair- 
ness" in administrative hearings or satisfying the "pertinent demands 
of due process" cannot be fathomed. 


In any event, the gross inequities of such procedures are vividly 
demonstrated in the instant case. Here, the information contained in 
Voice's application was nowhere available to Ti. Any search of the Com- 
mission's public files for Voice's amendments would have proved fruit- 
less because those amendments were never placed in the public license 


18 Minor amendments are not encompassed by the provisions of 47 U.S.C. 309(b). 
See 47 U.S.C. 309(c)(1). ; 
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files as they should have been while Voice’s application was pending, nor 
was there any other public evidence of their having been filed! 


Unquestionably, Voice's application as originally filed was patently 
defective (See Statement of the Case, pp. 2-8). No doubt exists that Ti's 
Petition to Deny raised substantial questions of fact which Voice desper- 
ately tried to eradicate by filing a total of eight substantive amendments 
to its application. (R. 49-51, 119-171, 238-256, 337-343, 353, 356, 357- 
358). In fact, this has been conceded by Voice. Nor does any doubt exist 
that, absent these amendments, Voice’s application would have been desig- 
nated for evidentiary hearing. 47 U.S.C. 309(d). But, in the Commission's 
erroneous view, no "substantial" factual questions remained after Voice's 
amendments were filed, particularly those filed between November 1965 
and February 1966. One need only read the Commission's respective or- 
ders here under appeal, relying upon those substantive amendments to 
realize that the staffing, financial and studio and transmitter site amend- 
ments substantially revised Voice’s original proposal. Notwithstanding 
these facts, no public notice of any of these amendments was given by the 
Commission, contrary to Section 309 of the Act. 


The apparent reason for this failure of the Commission to publish 
the notice of the acceptance for filing of these amendments is that the 
Commission's Rules contain no precise definition of just what constitutes 
a "substantial" amendment. Instead, the Commission still adheres to the 
antiquated dichotomy of "major" and "minor" amendments. This dichot- 
omy predated the 1960 enactment of Section 309(b) wherein the term "sub- 
stantial" was used. As the Commission's counsel concedes (FCC Stay Opp. 
p. 3), the Commission equates "major" with "substantial," treating the 
two terms synonomously. For example, Section 1.571 of the rules concern- 
ing the processing of standard broadcast AM applications, speaks only in 
terms of "major" amendments. That section deems any changes in the 
frequency, power, hours of operation, or location of a station, as a "ma- 


jor" amendment. Because Voice's amendments were not considered 
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"major" under this section, they were therefore not deemed "substan- 
tial." Thus, an amendment not proposing one of the aforementioned modi- 
fications is treated as a "minor" amendment thereby obviating the publi- 
cation requirement. No mention is made in 47 C.F.R. 1.571 of "substan- 
tial" amendments. In addition, Section 1.564(c) of the Rules (47 C.F.R. 
1.564(c)) requires that the Commission give public notice at regular in- 
tervals of "all applications and major amendments thereto which have 
been accepted for filing." 47 C.F.R. 1.564(c). Again, no mention is made 
therein of "substantial" amendments. | 


In sum, the foregoing discussion points up the arbitrary and unlaw- 
ful nature of the Commission's rules and their failure to take account of 
the Congressional intent that "substantial" amendments (as opposed to 
"“major") amendments be listed as accepted for filing in the Commission's 
daily public releases. As pointed out above, "substantial" amendments, 
referring to matters of substance, certainly is a broader term than what 
the Commission now considers as "major" amendments. The latter 
category is much more restrictive as the very terms of Section 1.571 of 
the Rules illustrates. In refusing to acknowledge that Voice's amend- 
ments herein were indeed "substantial", the Commission has clearly 
subverted the Congressional intent underlying Section 309 of the Act. 

For that reason also, its action cannot stand. | 


I. 


THE COMMISSION ERRED IN FINDING THAT TI 
HAD FAILED TO MAKE A FACTUAL SHOWING 
WARRANTING AN EVIDENTIARY HEARING HEREIN 


A. Ti Made a Factual Showing Necessitating a 
Hearing on the Issue of Competitive Economic 
Injury to the Public. 


The key question here is whether Ti had alleged sufficient facts in 


its pleadings to require an evidentiary hearing on the question of whether 
the economic impact to Ti of a first radio station in Middlebury, Vermont, 
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would further result in injury to the listening and viewing public in that 
area. For the law is clear that economic injury to an existing broadcast 


licensee is not by itself ground for denial of a new, competing broadcast 
application unless resultant harm to the public interest is shown, Fed- 
eral Communications Commission v. Sanders Brothers Radio Station, 
309 U.S. 470 (1940). This Court has also stated that ‘economic injury 
to an existing station, while not in and of itself a matter of moment, be- 


comes important when on the facts it spells diminution or destruction of 
service," see Carroll Broadcasting Co. v. Federal Communications 
Commission, 103 U.S. App. D.C. 346, 349, 258 F.2d 440, 443 (1958); 
Southwestern Operating Company v. Federal Communications Commission, 

U.S. App. D.C. _, 351 F.2d 834 (1965). In short, if resulting 
competitive impact to an existing licensee becomes such that both the 
existing station and the public suffer injury, it is incumbent upon this 
Court to take appropriate action. 67d. 


The essence of the Commission's holding on the Carroll issue 
herein was that Ti had failed to make the requisite threshold showing 
that the establishment of Voice's station would result in a net loss and 
degradation of broadcast service to Middlebury, Vermont, and surround- 
ing parts of Addison County. However, in reaching this erroneous con- 
clusion, the Commission ignored or overlooked several major aspects 
of Ti's showing supporting its contentions. As will be demonstrated 
infra, Ti's assertions of private injury were translated into terms indi- 
cating a reasonable likelihood that harm to the public, rather than good, 
would flow from a grant to Voice. 


The Commission itself has clearly recognized that WIPS would 
suffer a loss of revenue as a result of a grant of the Voice application, 
since a substantial overlap of service area exists between the two com- 
peting stations (R. 365). Ti's pleadings also established that Middle- 
bury's 1960 population, according to the U.S. Census, had increased by 
only 74 persons from 1950, and that its business and economic activity 
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was small and relatively static. Relying upon U.S. Census statistics for 
manufacturing, agriculture, business, and wholesale trade, Ti demon- 
strated the slender state of the economy of both Middlebury and surround- 
ing Addison County. By specific facts and figures, it also established that 
Middlebury's retail trade picture was likewise no brighter. Based on this 
statistical evidence and other facts contained in its pleadings, Voice con- 
cluded that Middlebury did not have the economic wherewithal to provide 
the amount of revenues which Voice anticipated and had relied upon to 
operate its proposed station, particularly in view of the low standard of 
income of many of its present inhabitants (R. 56-61, 303-311). 19 


Significantly, Ti clearly showed that while WIPS' gross revenues 
averaged around $90,000 during the years 1961-63, in fact, its net losses 
for each of these years also was substantial (R. 307). This pattern of 
losses has continued consistently since 1961, and today, Ti is still a fi- 
nancially marginal operation. Similarly, Ti noted that Middlebury and 
Vermont advertising revenues accounted for 35-40% of its total adver- 
tising sales. By affidavit of the General Manager of Radio Station WHWB, 
Rutland, Vermont, Ti pointed out that advertising budgets in Addison 
County were so limited and the economic potential so constricted there, 
that some of the radio stations serving the area did not even deem it 
feasible to send salesmen to solicit advertising revenue in that area (R. 
306-309). Taking into consideration these competitive considerations, 
plus the fact that no less than twelve (12) different advertising media, in- 
cluding five (5) radio stations and one (1) television station, presently 
serve Addison County, Vermont — Voice’s primary coverage area — Ti 
properly concluded that a substantial amount of its present sales reve- 


nues will be lost to Voice’s station. 


As a result of such losses, Ti maintained that a cutback of WIPS' 
seven-member program staff to five members would occur, including 


Rather than repeating verbatim the specific facts and figures cited to the 
Commission, Ti respectfully directs the Court's attention to the ebouencaied 
record references. 


32 


elimination of its Program Director; and that WIPS would be forced to 
abridge certain of its program expenditures, thereby resulting in the 
elimination of certain public service programs. For instance, Ti inform- 
ed the Commission that: the Addison County Agricultural agent program 
presented six mornings each week; Leona Thompson, presenting a home 
economics program from Middlebury, Monday-Friday; "Family Work- 
shop", heard five mornings each week; and "Spotlight UVM" (University 
of Vermont) also heard weekly, all would have to be discontinued. Most 
importantly, these public service programs were specifically designed 
for residents of Middlebury and adjacent Vermont communities within 
WIPS' service area. 


Since Voice proposes to operate its fulltime station on only one- 
half the budget which Ti finds necessary to operate its daytime-only sta- 
tion, it is clear that Voice will be unable to carry ona regular basis the 
public service programs of the type which Ti will have to discontinue. 
Despite this fact, the Commission stated in a footnote in its April 20 Or- 
der, that "(I]t is worth noting" that the programming proposed by Voice 
would be "more than sufficient" to offset the reductions in WIPS pro- 
gram service which would occur (R. 357). How the Commission arrived 
at this unsupported conclusion is not known. Nor is any further explana- 
tion given by the Commission of the reasons underlying this bare conclu- 
sionary statement. Put differently, this Court is left to speculate as to 
whether or not Voice’s proposed station will provide its service area 
with public service programming of the kind which Ti will be forced to 
drop. Something more is obviously needed to satisfy both the require- 
ments of this Court and Section 8 of the Administrative Procedure Act, 

5 U.S.C. 1007. Telanserphone, Inc. v. Federal Communications Commis- 
sion, 97 U.S. App. D.C. 398, 401, 231 F.2d 732, 735 (1956). 


In sum, the principal thrust of the data submitted by Appellant in- 
dicated that the Middlebury market could not support another competitive 
radio station. All of the facts presented suggested that substantial eco- 
nomic injury would result to Ti by a grant of Voice's application, and 
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that, at a minimum, the injury would be such as to require a curtailment 
in the public service programming provided by WIPS, and out of neces- 
Sity, a reduction in the quality of its broadcast service to listeners. Hence, 
by virtue of the nature of the Voice proposal, there would be an "overall 
loss" of programming in the Middlebury-Ticonderoga market, contrary to 
the public interest. 


Although a Carroll issue is clearly as subject to the pleading re- 


quirements of Section 309 of the Act as any other factual issue, the Com- 
mission cannot, as it has done here, refuse to set a matter for hearing 
when a petitioner has satisfied the requirements of Section 309. Cf. Office 
Of Communication of the United Church of Christ v. F.C.C. 
U.S.App. D.C. , _ ~—*F.2d___ (Case No. 19,409, decided March 25, 
1966). As this Court said in the Southwestern case, supra, 351 F.2d at 
838: , 
"We believe that Congress would have regarded this 

dispute, in the special circumstances of this appli- 

cant and this record, as one appropriate for the 

hearing prescribed by it in Section 309(e), however 

much it may have been conscious, as we continue 


to be, of the dangers of delay inimical to the public 
interest peculiarly inherent in the Carroll situation.” 


B. The Commission Erroneously Concluded That 
Voice Had an Adequate Staff to Effectuate Its . 
Programming Proposal. 

Finally, a staffing issue is also required in this case. Throughout 
this proceeding, Ti has contended that Voice's staffing proposal is totally 
inadequate to effectuate its "ambitious" programming proposal (R. 177- 
199). Voice proposes to operate 121 hours a week, with an average of al- 
most four (4) hours a day of live programming. Yet, Voice has proposed 
a staff of only five (5) fulltime employees and one (1) parttime employee. 
And its program department would employ only two (2) fulltime employ- 
ees and one (1) parttime employee. With such a small staff, it is submit- 
ted that Voice will not even have enough personnel to cover the announcing 
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operating duties throughout its entire 121-hour week on a normal basis, 
much less fulfilling its live program plans. 


By way of comparison, WIPS, a daytime-only station operates an 
average of 72 hours a week wherein Voice’s proposed station would oper - 
ate approximately 70% more than WIPS. Nonetheless, WIPS operates 
with a fulltime staff of six (6) persons and one (1) parttime person. More- 
over, approximately three (3) of these people devote their entire efforts 
to WIPS' program department. Such a contrast is indeed striking, to say 
the least, especially when the weekly hours of operation between the two 
stations are compared. 


Despite these facts, the Commission's April 20 Order relied on the 
fact that one of Voice's partners (Delle) operated WLKN, Lincoln, Maine, 
with a staff of four (4) persons, and that station was supposedly "quite 
similar" to Voice’s proposed station. Hence, the Commission concluded 
that Voice had "demonstrated sufficient knowledge of staff requirements 
to indicate the likelihood that it can effectuate its proposal" (R. 372). 


Upon reconsideration, Ti informed the Commission that WLKN 
broadcast only 7.2% live programming daily while Voice’s proposed sta- 
tion would carry 21.5% live programming daily. Likewise, WLKN broad- 
cast only 6.5% wire programming, whereas Voice's station would carry 
13% wire programming. For these reasons, Ti claimed that the WLKN 
operation had little relevance to the Middlebury proposal. In its July 20 
Order, the Commission arbitrarily concluded, nonetheless, that Delle's 
WLKN operation was "quite relevant in that it demonstrated his ability 
to make effective use of a small staff" (R. 429). 


Under applicable Commission precedent, Voice patently has not 
demonstrated the probability that it can properly effectuate its AM pro- 
posal with a staff of five (5) fulltime employees. In Bootheel Broadcast- 
ing Co., 24 Pike and Fischer, R.R. 292 (1962), five (5) employees were 


proposed for an 83-hour program week, of which 27.1% was live program- 
ming, and in Sands Broadcasting Corporation, 22 Pike and Fischer, R.R. 
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161 (1961), a staff of nine (9) was proposed for an 103-1/4-hour week with 
18.4% live programming. Staffing issues were added by the Commission 
in both cases. Similarly, in John E. Grant, 23 Pike & Fischer, R.R. 461 
(1962), a staffing issue was added because it was deemed unlikely that a 
seven-member staff could handle operation, programming, announcing 
and selling for a station which was to be on the air only 84 hours per week 
and proposed 12.5 percent live programming — 10-1/2 hours per week. 
Voice proposes that only five persons, plus one individual working part- 
time, will be able to handle ail of these duties for a station which will be 
on the air 121 hours per week and will include over 20 hours of live pro- 
gramming — 2-1/2 times as much.2° 


The Commission's action here is inconsistent with what was done 
in other cases. While the Commission is not necessarily bound by its 
former decisions, some rational basis must be given for treating similar 
Situations in dissimilar ways. Melody Music v. Federal Communications 
Commission, _U.S. App. D.C. __, 345 F.2d 730 (1965). This was not 
done here. 


CONCLUSION 


It is respectfully submitted that the Commission's actions herein 
were arbitrary, capricious and otherwise erroneous. For all the above- 
stated reasons, the Commission's Orders appealed from herein should 


ze Adequacy of staff issues were also added in KFOX, Inc., 4 Pike and Fischer, 
R.R. 2d 688 (1965) (5 employees — 84-hour program week); John N. Traxler, 5 
R.R. 2d 738 (1965) (4 employees, plus husband-and-wife owners — 105-hour pro- 
gram week). 
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be reversed, and the case should be remanded to the Commission for fur- 


ther consideration and/or re-hearing. 


Respectfully submitted, 
TI BROADCASTING, INC. 


PETER SHUEBRUK 
30 Rockefeller Plaza 
New York, New York 10020 


HOWARD JAY BRAUN 
1612 K Street, N.W. 
Washington, D. C. 20006 


FLY, SHUEBRUK, BLUME and 
GAGUINE 
Its Attorneys 
August 31, 1966 


APPENDIX 


STATUTES AND RULES INVOLVED 


The relevant parts of the Statutes and Rules to which references 


are made in Appellant's brief follow: 


STATUTES 


ADMINISTRATIVE PROCEDURE ACT OF 1946, 
5 U.S.C. 81001, et seq. 


Section 6(a). 


. . . Every agency shall proceed with reasonable 
dispatch to conclude any matter presented to it 
except that due regard shall be had for the con- 
venience and necessity of the parties or their 
representatives. ... 


Section 8. 


(b) Submittals And Decisions. — Prior to each 
recommended, initial, or tentative decision, or 
decision upon agency review of the decision of 
subordinate officers the parties shall be afford- 
ed a reasonable opportunity to submit for the 
consideration of the officers participating in 
such decisions (1) proposed findings and conclu- 
sions or (2) exceptions to the decisions or re- 
commended decisions of subordinate officers 

or to tentative agency decisions, and (3) support- 
ing reasons for such exceptions or proposed _ 
findings or conclusions. The record shall show 
the ruling upon each such finding, conclusion, 
or exception presented. All decisions (includ- 
ing initial, recommended, or tentative decisions) 
shall become a part of the record and include a 
statement of (1) findings and conclusions, as well 
as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion pre- 
sented on the record; and (2) the appropriate 
rule, order, sanction, relief, or denial thereof. 


Section 12. 


Nothing in this Act shall be held to diminish the 
constitutional rights of any person or to limit 
or repeal additional requirements imposed by 
statute or otherwise recognized by law. Except 
as otherwise required by law, all requirements 
or privileges relating to evidence or procedure 
shall apply equally to agencies and persons. 


COMMUNICATIONS ACT OF 1934, as amended, 
47 U.S.C. 151, et seq. 


Section 154(j). 


The Commission may conduct its proceedings in 
such manner as will best conduce to the proper 
dispatch of business and to the ends of justice. 


Section 309 


Action Upon Applications; Form of and Conditions 
Attached to Licenses. 


(a) Subject to the provisions of this section, the 
Commission shall determine, in the case of each 
application filed with it to which section 308 ap- 
plies, whether the public interest, convenience, 
and necessity will be served by the granting of 
such application, and, if the Commission, upon 
examination of such application and upon consid- 
eration of such other matters as the Commission 
may officially notice, shall find that public inter- 
est, convenience, and necessity would be served 
by the granting thereof, it shall grant such appli- 
cation. 


(b) Except as provided in subsection (c) of this 
section, no such application — 


(1) for an instrument of authorization in the 
case of a station in the broadcasting or com- 
mon carrier services, or... 


shall be granted by the Commission earlier than 
thirty days following issuance of public notice by 
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the Commission of the acceptance for filing of 
such application or of any substantial amend- 
ment thereof. 


(c) Subsection (b) of this section shall not apply — 


(1) to any minor amendment of an applica- 
tion to which such subsection is applicable, 
or... 


(d)(1) Any party in interest may file with the 
Commission a petition to deny any application 
(whether as originally filed or as amended) 
which subsection (b) of this section applies at 
any time prior to the day of Commission grant 
thereof without hearing or the day of formal 
designation thereof for hearing; except that 
with respect to any classification of applica- 
tions, the Commission from time to time by. 
rule may specify a shorter period (no less 
than thirty days following the issuance of pub- 
lic notice by the Commission of the acceptance 
for filing of such application or of any substan- 
tial amendment thereof), which shorter period 
shall be reasonably related to the time when 
the applications would normally be reached for 
processing. The petitioner shall serve a copy 
of such petition on the applicant. The petition — 
shall contain specific allegations of fact suf- 
ficient to show that the petitioner is a party 

in interest and that a grant of the application 
would be prima facie inconsistent with subsec- 
tion (a). Such allegations of fact shall, except 
for those of which official notice may be taken, 
be supported by affidavit of a person or per- 
sons with personal knowledge thereof. The ap- 
plicant shall be given the opportunity to file a 
reply in which allegations of fact or denials 
thereof shall similarly be supported by affidavit. 


(2) If the Commission finds on the basis of the 
application, the pleadings filed, or other matters 
which it may officially notice that there are no 
substantial and material questions of fact and 
that a grant of the application would be consistent 
with subsection (a), it shall make the grant, deny 
the petition, and issue a concise statement of the 
reasons for denying the petition, which statement 
shall dispose of all substantial issues raised by 


A-4 


the petition. If a substantial and material ques- . 
tion of fact is presented or if the Commission 
for any reason is unable to find that grant of the 
application would be consistent with subsection 
(a), it shall proceed as provided in subsection 
(e). 


(e) If, in the case of any application to which 
subsection (a) of this section applies, a substan- 
tial and material question of fact is presented 
or the Commission for any reason is unable to 
make the finding specified in such subsection, 

it shall formally designate the application for 
hearing on the ground or reasons then obtain- 
ing and shall forthwith notify the applicant and 
all other known parties in interest of such ac- 
tion and the grounds and reasons therefor, spec- 
ifying with particularity the matters and things 
in issue but not including issues or requirements 
phrased generally. When the Commission has 
so designated an application for hearing, the 
parties in interest, if any, who are not notified 
by the Commission of such action may acquire 
the status of a party to the proceeding thereon 
by filing a petition for intervention showing the 
basis for their interest not more than thirty days 
after publication of the hearing issues or any 
substantial amendment thereto in the Federal 
Register. Any hearing subsequently held upon 
such application shall be a full hearing in which 
the applicant and all other parties in interest 
shall be permitted to participate. The burden 
of proceeding withthe introduction of evidence 
and the burden of proof shall be upon the appli- 
cant, except that with respect to any issue pre- 
sented by a petition to deny or a petition to en- 
large the issues, such burdens shall be as de- 
termined by the Commission. 


Section 402. 


(b) Appeals may be taken from decisions and 
orders of the Commission to the United States 
Court of Appeals for the District of Columbia 
in any of the following cases: 
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(6) By any other person who is aggrieved or 
whose interests are adversely affected by 
any order of the Commission granting or de- 
nying any application described in paragraphs 
(1), (2), (3), and (4) hereof. 


RULES AND REGULATIONS OF THE FEDERAL 
COMMUNICATIONS COMMISSION 
47 CFR (1965 Supp.) 


Section 0.171 
Functions of the Office. 


The Office of Opinions and Review is composed 
of legal, engineering, accounting, and other per- 
sonnel and is headed by a Chief. It assists and 
makes recommendations to the Commission, and 
to individual commissioners designated to review 
initial decisions, in the disposition of matters 
arising in cases of adjudication (as defined in the 
Administrative Procedure Act and such other 
cases as by Commission policy are handled in 
the same manner) which have been designated 
for hearing. 


Section 0.415 
Public Reference rooms. 


Public reference rooms are maintained by the 
Commission where the public may inspect any 
material which is available for public inspec- 
tion in accordance with §0.417. Unless other- 
wise indicated, these rooms are located in the 
New Post Office Building, 13th Street and Penn- 
sylvania Avenue, N. W., Washington, D. C. 
They are as follows: 


(a) The Broadcast and Docket Reference Room. 
Here the public may inspect all broadcast ap- 
plications ang-files relating thereto, lists de- 
scribed in §$0.419, 0.421, and 0.425, dockets 
relating to all Commission matters which have 
been designated for hearing or which are the 
subject of rule making proceedings, any other 
docketed matters, and undocketed petitions for 
rule making. 


Section 0.417 
Inspection of records. 


(a) Subject to the provisions of sections 4(j) and 
606 of the Communications Act of 1934, as amend- 
ed, the following Commission records are routine- 
ly available for public inspection: 


. -- (5) All applications and amendments thereto 
filed under Title II or Title III of the Communica- 
tions Act, including all documents and exhibits 
filed with and made a part thereof; all communi- 
cations opposing or endorsing any such applica- 
tion; all pleadings, briefs, and other papers filed 
with the Commission with respect to such appli- 
cations; transcripts of testimony, depositions, 
and exhibits pertaining to such applications; .. . 


Section 1.1203 
Restricted adjudicative proceedings. 


(a) All adjudicative proceedings, including the 
following, are "restricted" from the time they 
are designated for hearing until they are re- 
moved from hearing status, or have been de- 
cided by the Commission, and are no longer 
subject to reconsideration by the Commission 
or to review by any court: 


(1) Any proceeding involving the issuance, 
renewal, modification or assignment of any in- 
strument authorizing the construction or opera- 
tion of radio facilities under Title III of the 
Communications Act of 1934, as amended. 


Section 1.1205 


Decision-making Commission personnel (re- 
stricted adjudicative proceedings). 


The following categories of persons are desig- 
nated as decision-making Commission person- 
nel in restricted adjudicative proceedings: 


(a) The Commissioners and their personal of- 
fice staffs. 
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(b) The Chief of the Office of Opinions and Re- 
view and his staff. 


Section 1.1223 


Presentations prohibited in restricted application 
proceedings prior to their designation for hearing. 


As provided in §1.1203(b), certain application pro- 
ceedings are "restricted" following the submission 
of a petition to deny or public notice of the filing of 
a mutually exclusive application. Except as provid- 
ed in §1.1227, no interested person shall, directly 
or indirectly, make or attempt to make any oral or 
written ex parte presentation to decision-making 
Commission personnel concerning such a proceed- 
ing. Nor, in the absence of public notice, shall 
such an ex parte presentation be made, directly or 
indirectly, by an interested person having actual 
knowledge that a mutually exclusive application has 
been filed. 


Section 1.1227 
Permissible ex parte communications. 
The following communications shall not be con- 


sidered to be ex parte presentations prohibited by 
the provisions of this subpart: 


(f) Any communication between decision-making 
and non-decision-making Commission personnel 
prior to the designation of a restricted proceeding 
for hearing. 


Section 1.522 
Amendment of applications. 


(a) Subject to the provisions of §§1.525 and 1.580, 
any application may be amended as a matter of 
right prior to the adoption date of an order desig- 
nating such application for hearing, merely by - 
filing the appropriate number of copies of the 
amendments in question duly executed in accord- 
ance with §1.513. However, see §1.571(j) for the 
effect of certain amendments to standard broad- 
cast applications. 
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(b) Requests to amend an application after it has 
been designated for hearing will be considered 
only upon written petition properly served upon 
the parties of record in accordance with $1.47 
and, where applicable, compliance with the pro- 
visions of $1.525, and will be granted only for 
good cause shown... . 


Section 1.564 
Acceptance of applications. 


(c) At regular intervals the Commission will is- 
sue a "Public Notice" listing all applications and 
major amendments thereto which have been ac- 
cepted for filing. 


Section 1.571 
Processing of standard broadcast applications. 


(a) Applications for standard broadcast facilities 
are divided into three groups. 


(1) In the first group are applications for new sta- 
tions (except applications for new Class I-A sta- 
tions) or for major changes in the facilities of au- 
thorized stations, i.e., any changes in frequency, 
power, hours of operation, or station location: 
Provided, however, That the Commission may, 
within 15 days after the tender for filing of any ap- 
plication for other modification of facilities, ad- 
vise the applicant that such application is consid- 
ered to be one for a major change and therefore 

is subject to the provisions of $1.580. 
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FEDERAL COMMUNICATIONS COMMISSION, © 
Appellee, 


FRANK ALVIN DELLE, JR., and 
DONALD G. FISHER, d/b/a 


VOICE OF MIDDLEBURY, 
Intervenor. 


APPEAL FROM MEMORANDUM OPINIONS AND 
ORDERS OF THE FEDERAL COMMUNICATIONS 
COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
This appeal challenges orders of the Federal Communica- 
tions Commission (R. 365-373, 426-431) granting the application 
of intervenor Voice of Middlebury for a first local radio station 
in Middlebury, Vermont. Appellant is the licensee of station 
WIPS, Ticonderoga, New York. Since the new station would compete 


with WIPS for advertising revenues, appellant is a person aggrieved 


within the meaning of Section 402(b) (6) of the Communications Act 


<2 
of 1934, as amended; and has sought review of the Commission's 
action pursuant to that subsection. We believe appellant's 


statement of the case is incomplete and argumentive and that the 


following counterstatement would be of assistance to the Court. 


An applicant for authority to construct a new broadcast 
station must file a written application, FCC Form 301, furnishing 
all necessary information regarding his qualifications. 47 U.S.C. 
308, 47 C.F.R. 1.511. FCC Form 301 requires the applicant to 
make a detailed showing regarding his legal and financial qualifi- 
cations; his proposed program service, his engineering and antenna 
site proposals, and other data bearing on his qualifications to 
become a broadcast licensee. After an application has been filed, 
an applicant may be required to submit additional information. 

47 U.S.C. 308(b), 47 CFR. 1.514(6)- Also, the applicant may 
a amend his application from time to time. This can 
be done as a matter of right, except after a hearing has been 
ordered, merely by filing the amendment with the Commission and 
complying with applicable publication requirements, 47 C.F.R, 
1.522(a); 1.580. 

The Chief, Broadeast Bureau has been authorized to 
receive, examine, file and process broadcast applications, to 
make reconmendations and issue authorizations in accordance 
with Commission instructions, 47 C.F.R. 0.71 (a). Applications 
are processed by a staff composed of attorneys, accountants, 


engineers, investigators, economists; and this staff can also 


Boh 
call on the automatic data processing division for engineering, 
ownership, and statistical compilations. 

On March 2, 1962, intervenor, Frank Alvin Delle, Jr., 
and: Donald G. Fisher, d/b as Voice of Middlebury filed their 
application proposing to establish the first standard broadcast 
station in Middlebury, Vermont (R. 1-47). The applicant requested 
‘a local Class IV station which would operate with 1 kilowatt of 
power daytime, and 250 watts of power at night. Middlebury has 
a population of 3,688 persons (1960 Census) and has no other 
AM, FM, or TV station. It is located midway between and 30 
miles distant from the cities of Burlington and Rutland, Vermont, 
and lies about 10 miles from Lake Champlain. _ It is the county 
seat of Addison County and the home of Middlebury College. 

Approximately a year after the filing of the Middlebury 
application, appellant, who is the licensee of station WIPS, 
Ticonderoga, New York, filed a ‘petition to deny or designate 
the application for hearing. Ticonderoga is located on the 


opposite side of Lake Champlain and is about 30 road miles from 


Middlebury. WIPS does not provide primary service to Middlebury 
5 Y/ 


within the meaning of the Commission's rules. Nonetheless it 


5a/ 47 C.F.R. 73.11 defines the primary service area of a station 
as one in which the station's groundwave is not subject to objec- 
tionable interference or fading. 47 C.F.R. 73.182(g) provides 
generally that in communities the size of Middlebury a groundwave 
field intensity of 2:0 mv/m is required to overcome man-made noise 
and that the population of such communities should not be regarded 
as receiving primary service where the signal is of a lesser 
intensity. WIPS does not provide a 2.0 mv/m signal to Middlebury 
QR. 55-56, 105). 


tie 
asserted that it depended to some extent on Middlebury as a 
source of advertising revenue and that the diversion of such 
revenue to the new station would result in degradation of WIPS' 
broadcast service to the Middlebury area, thus necessitating a 
hearing on the oe ee WIPS also challenged certain finan- 
cial, technical, and programming aspects of the application 
(R. 56-76). 

Thereafter, the application was amended from time to 
time, and further supplementary papers were filed by both the 
applicant and WIPS. In addition, the applicant conducted a 
special field test to obtain measurements of signal strength. 

This was for the purpose of ascertaining soil conductivity in the 
area, so that it could be determined whether interference would 

be caused to other stations. The data thus obtained was submitted 
in the form of an amendment to the application. 

The applicant's submissions were in part voluntary (e.g., 
R. 120- 171, 238-256), and in part responsive to requests for 
information by Commission personnel engaged in processing the 
application (e.g., R. 338-343, 354-356, 358). Similarly, the 
WIPS pleadings were directed either to data submitted by the 
applicant, or in the case of the "economic injury" question, 


were in reply to a staff request for additional information. 


27 Cf. Carroll Broadcasting Co. v. Federal ‘Communications 
Commission, 103 U.S. App. D.C. 346, 258 F.2d 4UO (1958). 


Io 
<5 On pei! 26, 1966 shie: Comite ton! soicuwed <nnenscenus 
Opinion and Order granting the Middlebury application (R. 365- 
373). It considered the contentions of WIPS with regard to 
alleged inadequacies in the application and concluded that they 
were insubstantial. It also carefully analysed the submissions 


regarding the economic consequences of a grant and concluded 


that no showing of harm to the public had been made. 


Subsequently, in a petition for reconsideration WIPS 
stated that it had not received notice of certain data in the 
application, as amended, on which the Commission had relied (R. 380- 
394). Specifically, it alleged that through no fault of its 
own it had been unaware of the existence of three amendments 
dealing with the applicant's fimancing, staff proposals, and 
studio and transmitter sites. All three amendments had been 
considered by the Commission in finding the applicant Sarpreae 
Having now examined this material, WIPS urged that it was not 
dispositive of the applicant's qualifications and that the 
Commission should reconsider its action. 

“On reconsideration the Commission found that, contrary 
to ordinary practice, the three amendments had not been associated 
with the public license application file in a timely fashion, 


and, that through this inadvertence WIPS had indeed been prevented 


3) 7 These documents are: a financial amendment filed November 4, 
965 (R. 338-43); a staffing amendment filed February 21, 1966 
(R. 354-6); and an affidavit filed February 28, 1966, regarding 


the availability of the transmitter and studio sites (R. 358). 


Gee 


from commenting on them (R.. 426-431).: "In view of these circum- 


stances," the Commission stated, "we have, pursuant to our 
obligations under Section 309(d) of the Communications Act, reviewed 
WIPS’ substantive arguments regarding these materials, contained 
in its "Petition for Reconsideration,’ in the same manner as if 
they had been received before the Memorandum Opinion and Order 
was adopted.” The opinion then discussed in some detail the 
objections raised by WIPS but concluded that no substantial or 
material question of fact had been shown to exist and that WIPS 
had failed to establish that a grant of the application was 
prima facie inconsistent with the public interest. Accordingly 
the grant was reaffirmed. 

The WIPS' pleadings before the Commission raised a 
variety of allegations dealing with many facets of the applicant's 
proposal, and all of these were considered by the Commission. 

It is questionable whether these objections were carried forward 

f in appellant's notice of appeal, but in any event, with two excep- 
tions, they have not been raised in its brief, and accordingly 

are waived, Idaho Microwave, Inc. v. Federal Communications Com- 
mission, 122 U.S., App. D.C. 253, 352 F.2a 729 (4965). The two 


exceptions relate to: (1) the Commission's determination that 


: WEPS had failed to show sufficient likelihood that increased 


competition would be harmful to the public interest to warrant 
a hearing; and (2) that no substantial question had been raised 
regarding the adequacy of the applicant's staffing proposal. 


7p 
Concerning the question of competitive injury, the Com- 
mission found that appellant had submitted general census figures 
reperdinciner ieee and business in the Middlebury area, but 
had. failed to give specific indications of the broadcast adver- 
tising potential of the area in question. Thus, for example, it 


had failed to give information as to how many retail establish- 


ments in the area did not advertise on radio. It had failed to 


show how many advertisers in fact purchased time on appellant's 
facilities. Nor was any information furnished as to how many of 
appellant's present advertisers might shift their business to 
intervenor’s station. The Commission concluded that: 


Weighed against . . . f[appellant’s] generally 
unsubstantiated and vague assertion is the 

fact (reflected in broadcast industry financial 
data, periodically published by the Commission) 
that the establishnient of a new competing station 
in a market has typically been followed by a 
substantial increase in the total broadcast 
revenue obtained from the market area. In view 
of the foregoing, the petitioner has clearly 
failed to support [its] claim that the establish- 
ment of the purported Middlebury station will 
oblige WIPS to reduce its program services. See 
KGMO Radio-Television, Ine. v. F.C.C., 119 U.S. 
.App. D.C. 1, 336 F.2d 920 (1964). In these cir- 
cumstances, it is not necessary to consider 

to what extent the proposed new station will 
offset alleged program-service reductions. 

WIPS has not made the requisite threshold showing 
that the establishment of the proposed station 
will result in a net degradation of broadcast 
service to the community and area in question: 
Its request for a Carroll issue will therefore 

be denied. (R. 366-7). 


The Commission went on to note that intervenor's pro- 


posed programming was “more than sufficient" to offset any 
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reductions in appellant's program service. In this regard WIPS had 
cited four programs of interest to the Middlebury area which it 
might be reeetired to discontinue (R. 307), and the applicant 

had countered by showing that its own program schedule included 
the aoc kind of programs together with a number of others of 
particular appeal to local residents (R. 317.319). As previously 
noted, a grant of intervenor's application would establish the 
first local outlet for self expression in the Middlebury area; 

on the other hand appellant's station WIPS is located some 30 
miles from Middlebury and by appellant's own admission does not 
provide primary service to that community (R. 55-56; 105). More- 
over, the record reflects and the Commission found that intervenor 
had ascertained the programming tastes, needs and interest of this 


area-and had formulated a programming format which satisfied those 


needs (R. 369-370). 


The Commission also considered appellant's contentions - 
relative to alleged staffing inadequacies. (R. 371-2, 428-9). The 
applicant proposed a staff of at least five fulltime and one 
part time employees, and if necessary committed itself to retain 
an additional fulltime staff member, or to employ part time 
Middlebury College students. This, in the Commission's view, 
nets reasonable proposal. Its opinion distinguished several 
prior cases relied on by WIPS, in which the adequacy of comparable 
staffs had been eee onee: by pointing out that those cases 


involved either directional antenna proposals requiring additional 


<Q 
engineering personnel or program schedules in which all broadcasts 
would be locally originated. These features were in contrast 


to this applicant's simpler non-directional technical proposal 


and its reliance on network sources for a substantial amount 


of its programming. 
* * * * 

: Following the grant, construction of the station was 
begun, and by June 29,.1966, the station was ready to go on the air. 
After denial of the WIPS petition for reconsideration, the 
station was assigned the call letters WFAD, and commenced opera- 
tions on July 21, 1966. The station was operated until August 6, 
1966, when the Commission terminated its operating authority after 
a pane of this Court (Judge Fahy and Senior Judge Miller, Judge 
Tamm, @iscenting) stayed the grant of the Middlebury application. 

SUMMARY _OF ARGUMENT 
I. 

WIPS operates the only radio station in Ticonderoga, 
New York and objects to the establishment of the first local 
radio station in Middlebury, Vermont, on the ground that com- 
petition between the two would be harmful to the public in- 
terest. ‘The stations would be located some 30 road miles and 
15 air miles apart. There are no other radio stations or daily 
newspapers in. the area. The Conmission considered appellant's 
contention that it wonld lose revenue but found that no show- 


ing of injury to the public had been made. Economic data sub- 
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mitted by WIPS failed to show the potential advertisers in the 
area, the number now using the facilities of WIPS, or the 
number that would be likely to discontinue’ such use if the new 
station is authorized, all of which information had been re- 
quested by the Commission. Moreover, even if WIPS would be 
required to curtail its programming, the applicant’s proposed 
programming was found to be “more than sufficient to offset 
the redactions-*: The applicant would bring the first local out- 
let to the area both day and night and the Commission found that 
its programming schedule was prepared after consultation with 
community leaders and was well suited ‘to the needs of the area. 
This ‘was a reasonable exercise of discretion, National Broad- 
casting Co. v. Federal Communications Commission, _. U.S. App. 
D.C. __, 362 F.2d 946 (1966). 

The Commission also considered appellant's contention 
that the Middlebury applicant had not proposed an adequate 
staff to carry out its proposals and made detailed findings in 
support of its judgment that the proposed staff was satisfactory. 
Appellant does not suggest that the Commission’s basic findings 
are lacking in record support, nor is there a substantial dispute 
as to the facts. While appellant disagreed with the Commission's 
judgrent, it has not shown that judgment to be unreasonable. 
American Federation of Musicians v. Federal Communications Com- 


mission, __ U.S. App. D.C. - 


? 


356 F.2d-827- (1965). 


ote bees 


If. 

Due to a clerical error sree amendments to the applica- 
tion were not included in the application file available for public 
inspection. When WIPS brought this fact to the Commission's atten- 
tion on rehearing the Commission considered the matter de novo 
together with appellant's comments on the merits of the amend- 
ments. Except for the staffing question, supra appellant has 
not challenged the correctness of the Commission’s determinations 
with respect to the matter involved in the amendments. And 
since the original error was corrected on reconsideration, appel- 
lant has not been prejudiced in any way. Its ‘contention that the 


case must be remanded because of the initial failure to make 


public the amendatory material is thus without merit. 


Tit. 

Appellant claims that it was entitled to be present when 
the applicant conducted certain engineering field tests. The 
Commission considered and rejected this claim pointing out the 
applicant had used the tests to secure relevant evidence and that 
appellant could have conducted its own field test, but chose 
not to do so. Contrary to appellant's contention there is no 
general Commission requirement or practice that adversaries 
be given notice and be present when field tests Se In 
the vast majority of cases measurements are taken independently, 


with the results being subject to rebuttal and countermeasure- 


Soe 


ments. Here the results of the test were submitted to the Commis- 


sion in the form of an amendment to the application and were 
examined and commented on by WIPS. Its objections were consider- 
ed by the Commission and properly found to be without merit. 

The two remaining procedural arguments were not made be- 
fore the Commission, and pursuant to Section 405 of the Com- 
munications Act, and a consistent line of decisions such argu- 
ments may not be raised for the first time on appeal. They are 
in any event without merit. First, appellant challenges a Com- 
mission rule which allows communication between applicants and 
certain specified staff personnel after a petition to deny has 
been filed, but prior to designation of the application for 
hearing. The Commission's rule rests on the agency's conclusion 
that such prohibition unduly impairs the efficient conduct of 
its affairs. The Commission's rules in this area are more 
comprehensive and detailed than Section 409(c); and are in 
accord with the recommendations of the Administrative Conference 
of the United States. Clearly, they fall within the range of 
the Conmission* S permissible discretion in this area, Federal 
Commmicationg. Commission v. Schreiber, 381 U.S. 279 (1965). 

Finally, appellant objects to the notice requirements 
of the Commission's prehearing amendment rules. The fact is 
that appellant had actual notice of the amendments filed in 
this proceeding and an opportunity to respond, and was thus 
deprived of no fundamental rights. 
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I. THE COMMISSION CORRECTLY CONCLUDED THAT NO 
SUBSTANTIAL OR MATERIAL QUESTION. OF FACT HAD 
BEEN RAISED AND THAT A GRANT OF THE MIDDLEBURY 
APPLICATION WOULD SERVE THE PUBLIC: INTEREST, 
A. Appellant Failed To Show Any Likelihood 
That A Grant Would Have A Harmful Effect 
On The Paramount’ Public Interest. 
Appellant's major substantive contention is that the 
Commission erroneously assessed the impact of a new service on 
the public in the Middlebury area. It alleges that the conse- 
quences of a first competitive service would be harmful rather 
than benign and that the question should have been explored in 


a hearing. Cf. Federal Communications Commission v. Sanders 


Brothers Radio Station, 309 U.S. 470 (1940); Carroll Broadcasting 


Co. v. Federal Communications Commission, 103 U.S. App. D.C. 346, 


258 F.2d 440 (1958). 


The fundamental issue in connection with any allegation 
of competitive injury to an existing station is, as appellant — 
concedes, not the private injury itself but the harm, if any, to 
the public that will be brought about by injury to the broadcaster. 
As this Court stated in Carroll, supra: 

"Private economic injury is by no means 

always, or even usually, reflected in public 


detriment. Competitors may severely injure 
each other to the great benefit of the -public. 


* * * 


"Of course the public is not corcerned with 
whether it gets service from A or from B or 
from both combined. © The public interest is 
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ynot disturbed if A is. destroyed by B, so long 
as B renders the required service. ‘The public 
interest“is affected when service is affected." 
103 U.S. App. D.C. at 349-50, 258 F.2d at 543-44. 
The question here is thus whether the WIPS showing before 


the Commission contained allegations of face which, if true, demon- 


strated prima facie that public, rather than private, injury would 


result from a grant. 47 U.S.C. 309(d) (2). In this connection, 
this Court has held that "Congress intended to vest in the Federal 
Communications Commission a large discretion to avoid time-consuming 
hearings in this field whenever possible" Southwestern Operating Co. 
v. Federal Communications Commission, 122 U.S. App. D.C. 137, 138 
351 F.2d 834, 835 (1965); and that "indeed, the temptation to an 
existing station to postpone as long as possible the advent of 
competition warrants special care by the Commission in the serutiny 
of requests for hearing in Carroll circumstances." 122 U.S. App. 
D.C. at 138, 351 ae at sas 

By requiring at the threshold specific and extensive 
hard factual data rather than the vague and conclusionary asser- 
tions which have typically characterized allegations of injury 
arising from increased competition, the Commission seeks to 


gain some assurance that a hearing will serve a useful function 


47 Attempts by ‘existing stations to use the processes of the 


Commission to: delay or prevent the authorization of competitive 
services have posed a perennial problem for the agency. See 
e.g. Administrative Procedure in Government Agencies, Mono- 
graph No. 3, S. Doc. 186, 76th Cong. 3rd Sess., Part 3, pp. 
16-17; H. Rept. No.’ 1800, 86th Cong. 2d Sess. p. 9. 
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rather than merely afford a vehicle for delaying the inception 
of a competitive service. Tree Broadcasting Co. , 1 Pike & Fischer, 
R.R. 2d 15, 19 (1963). Its. right to seek such fefonnation has 


been upheld by this Court, KGMO Radio-Television Inc. v. Federal 


Communications Commission, 119 U.S. App. D.C. 1, 336 F.2d 920 


(1964); indeed such a showing is an essential prerequisite for a 
hearing if the Commission is to guard against "the dangers of 
delay inimical to the public interest peculiarly inherent in the 
Carroll situation.” “Southwestern rating Co. v. Federal Com- 
munications Commission, 122:U.S.. App. D.C. at 138, 35] F.2d at 838. 
Appellant WIPS operates the only radio station in 
Ticonderoga, New York, and objects to the establishment of the 
first local radio station in Middlebury, Vermont. ‘The two 
stations would be located some 30 road miles and 15 air miles 
apart. Thus, appellant not only has a monopoly in its own 
community but is contending that the public interest requires 
that WIPS also be insulated from competition in a different 
community, in a different state, even where that community and 
indeed the entire county in which it is located is without a 
station. We submit that the proponent of such an argument 


bears a heavy burden and that measured in terms of concrete 


<6 
S/ 


allegations. of public harm that burden has not been met. 
Appellant asserted that it expends nearly $3,500 for 
news service which would have to be curtailed because of economic 
injury to the Middlebury area QR. 61). Subsequently, it supple- 
mented this showing with the allegation that economic injury 


would force it to discontinue four specified programs of partic- 


ular interest to the Middlebury area (R. 307). 

The Commission rejected appellant's contentions chiefly 
because they were not related to the advertising potential of 
the area in question. Thus no information was given as to the 
number of potential radio advertisers who do not now use the 
medium. No data was furnished as to the number of advertisers 
who might discontinue using WIPS and no estimates were given 
regarding the amount of revenue that might be lost thereby to 
the new station. Such data had been specifically requested by 


the Commission (R. 298, 301-302), and in view of the station's 


5/7 Appellant's monopoly position is described in its own 


advertising circular (R. 322-324) which states among other 
things: - "There is no daily newspaper published in our primary 
area . . ~ WIPS has very little billboard competition... 
The nearest radio station to WIPS is 50 miles distant; the 
nearest-television is 80 miles distant . . -" Unlike its 
contention in this proceeding that Addison County, Vermont 

is its "primary coverage area” WIPS stressed its "dual state” 
coverage of the entire "Great Champlain Valley" and boasts 
that it reaches 1,500,000 people in the summer and 166,000 in 
the winter. The area's "growing population”, it asserts, is 
“dependent on WIPS for news and entertainment.” 


ses ly peal 


failure to supply it, the Commission concluded that WIPS had 
not even substantiated the claim that its own service would be 
significantly curtailed, let alone that the public would be 
hurt by the authorization of additional service. It concluded 


that even if WIPS reduced its programming service to the Middle- 


bury area, as it alleged, the applicant’s proposed programming 


- 


was “more than sufficient to offset the reductions" (R. 367). 
The thrust of appellant's brief appears to be that 
there is no support for the conclusion that there would be no 
net degradation of service to the public. This position is 
difficult to understand in view of the detailed program showing 
made by the applicant (R. 121-130, 164-171) and the Commission's 
analysis of the manner in which it was formulated (R. 369-370). 
Thus the station will operate fulltime, as opposed to WIPS'’s 
daytime only operation and will provide a continuing local 
outlet for Middlebury, whereas the needs of Middlebury have 
only an ancillary place in the program schedule of the 
Ticonderoga station. The station will combine both BeEOrie 
and local broadcasts and will carry programs quite similar 
to those WIPS will allegedly discontinue (R. 317-319). The 
Commission found that its schedule was prepared after consulta- 
tions with specified community leaders, particularly clergy- 
men, educators, and agricultural officials and that it was 


well-suited to the needs of the area (R. 369-370). 


ae 


On its facts this case closely resembles National Broad- 


casting Company v. Federal Communications Commission, — U.S. App. 


D.C. _ 362 F.2d 946, 959 (1966) decided during the last term of 
Court. There, as here, the allegations of injury were general and 
inconclusive and the record clearly showed that there would be no 
net loss of service. This Court concluded that under these circum- 
stances ™ * * * the Commission's determination that no such 
substantial and material questions of fact were presented re- 
quiring resolution by way of evidentiary hearing was clearly a 
permissible exercise of discretion by the Commission.” 


B. The Commission's Judgment That The Applicant 
Has Proposed An Adequate Staff To Effectuate 


its Proposals Represents A Wholiy Reasonable 
Exercise Of Discretion. 

To support its contention that the Middlebury applicant 
has not proposed an adequate staff, appellant notes that the pro- 
posed station would be operated 121 hours per week with nearly 
four hours of local live programming per day. This operation, 
it contends, could not be carried out by the proposed staff of 
five fulltime and one part time employees. . 

Specific findings were made by the Commission on this 
issue. Thus, the Commission found that one of the applicant's 
partners Frank Alvin Delle, Jr. would not limit himself to a 
forty hour week, but would instead work as many as sixty hours 
per week. 
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Delle has a first-class operator permit. All 
other members of the staff, including the 
salesman, would have restricted or third-class 
operator permits and be qualified to handle 

the control board, so that a reserve staff would 
always be available for that purpose in the 
event of illness, or other contingencies. 
Routine operation of the station facilities 
during its 121 weekly hours of operation 

would be handled by the two full-time announcers 
(80 hours), the part-time announcer (25-30 
hours), and Delle (16-21 hours) as a regular 
part of their jobs. (R. 371). | 


Network programming would fill more than 25% of the 
broadcast. week, and the Commission found that during this time 
the operators would be free to edit news information supplied 
by part-time reporters paid on a piece basis, and other local 
news sources. With regard to local live programming the findings 
reveal that: 


Twenty-one and a half percent of the programming 
would be live, but one-third of that would con- 
sist of local news broadcasts prepared in the 
manner just described, and most of the remaining 
14 1/2 percent would be presented through the 

. free assistance of local clergymen, farm officials, 

. educators, et al. If more staff is needed,,. 
Voice [the applicant] has sufficient financial 
reserves to employ an additional fulltime 
employee or obtain the part-time services of 
Middlebury College students, and, although it 
does not think such steps will be necessary 
commits itself to doing so if such additional 
personnel should become necessary. (R. 371-372) . 


Some reliance was also placed on the fact that Mr. 


Delle has successfully operated station WLKN, Lincoln, Maine, 


with a smaller staff of four employees, and that WLKN. broad- 


casts 112 hours per week (R. 372, 429). 
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Appellant does not suggest that the Commission’s basic 
findings which we have quoted are lacking in record support or 
that there is substantial dispute as to the facts. Rather it 
simply disagrees with the conclusion reached. This Court, 
however, has stated on many occasions that in disputes of this 
kind deference is given to the judgment of the Commission. 

See American Federation of Musicians v. Federal Communications 
Commission, __ U.S. App. D.C. —» 356 F.2d 827, 832 (1965). 
Appellant's contentions have been examined by the agency and 


its determination that no substantial question was presented 


has not been shown to be unreasonable. 


II. 


One of the appellant's major procedural contentions on 
appeal is that it was deprived of notice and an opportunity to 
respond to three amendments tendered during 1965 and 1966 before 
the initial grant of the application (Br. 13-14, 18-23) and that 
this is sufficient to "vitiate™ the Commission proceeding. We 
respectfully submit that WIPS’ attempt to convert an unfortunate 
clerical error into a denial of due process is wholly unwarran- 
ted and that its characterization of the Commission’s action in 


this case (Br. 13-14) is reckless and ill-advised. The record 
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clearly shows that the error was corrected on reconsideration 
and thus had no ultimate bearing on the appellant’s rights. It 
should therefore be disregarded by the Court. Market Street Rail- 
way _v. Commission, 324°US: 548,-561-562 (2194S). : 

In its July 22 order on reconsideration (R. 426) the 
Commission agreed that appellant had been deprived of an opportunity 
to comment on three amendments which had been submitted by the 
applicant. The Commission explained that the failure to associate 
the material with the applicant's license file had resulted from 
clerical inadvertence. To cure this error, the Commission indi- 
cated that it would carry out its obligations under Section 309 (d) 
of the Communications Act by reviewing the matters de novo, *con- 
sidering appellant's substantive arguments contained in its peti- 
tion for reconsideration ‘"in the same manner as if they had been 
received before the Memorandum Opinion and Order was sioptea "S 
After reviewing these matters in some detail, however, the Com- 
mission reached the ‘conclusion that no impediment to 5 grant of 
the° application existed. 


No showing is made by appellant as to how it was pre- 


judiced by ‘the Commission's remedial action. Had the amendments 


67 TheComnission’s original opinion had expressly referred 
to the:amendments, thus giving notice of their existence. When 
its petition for rehearing was filed, WIPS had examined the 
amendments and devoted a substantial portion of its pleading to 
attacking ‘their alleged inadequacy (R. 383-391). °°. 


Ape 
been included in the public file, as ordinarily they are, appel- 
lant would presumably have responded and countered with the same 
arguments it ultimately submitted. And these, the Commission 
found, raised no substantial question regarding the applicant's 
qualifications. 

Appellant argues that because the Commission had already 
decided to grant the application on reconsideration it carried a 
heavier burden in trying to persuade the Commission that the 
application should be designated for hearing. This, however, is 
a bare allegation, unsupported by the record or any citation to: 
relevant authority and is contrary to the express language of the 
Commission’s opinion, which stated explicitly that the matter 
would be considered as if appellant's views on the merits of the 


amendments had been presented at the initial stage in the proceed- 


ing. 
It is commonplace for an agency to have to review a prior 
action either, as here, where a petition for rehearing discloses 
error or where without fault of the agency new developments occur 
which must be taken into account. Cf. Fleming v. Federal Com- 
munications Commission, 96 U.S. App. D.C. 223, 225 F.2d 523. But 


" absent extraordinary circumstances not present here, the prior 
77 


proceeding is not vitiated as a matter of course. And whether 


7/7 in Ford Motor Co.) \v.°N.L_R-B., 305 U.S. 364, 375 (1939) ; 


—— SSREEEE yy —puaueueay uneepaae a 


the Supreme’ Court stated: : 
“There is nothing in the statute, or in the principles 
governing judicial review of administrative action, (cont’d) 
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an evidentiary hearing is required continues to depend .on the 


nature.of the case. Cf. Southland Television Corp. v. Federal 
Communications: Commission, 105 U.S. App. D.C. 282,266 F.2d 686. 


Here it is clear, that on their face the arguments advanced 


by appellant were without merit and that the Commission could 
reasonably find that they failed to show the need for an eviden- 
tiary hearing. Its contention as to the availability of a studio 
and Sorenson site was, as the Commission found, wholly specu- 
lative (R. 130) and allegations that the financial amendments 
raised a question as to the true identity of the applicant's prin- 
cipals were considered and rejected (R. 430-431). No contention 
is made in this appeal that either of these conclusions is erron- 
eous. And finally, as we have shown in the preceding section of 
this brief, appellant’s assertion that the staffing proposal, was 
inadequate was properly rejected. 

In sum, the Commission’s corrective action removed what- 
ever prejudice appellant might otherwise have been able to claim. 
This being so, there is no reason to remand the proceeding for 


WEL, (cont'd) which precludes the court from giving an administra- 


tive body an opportunity to meet objections to its 
order by correcting irregularities in procedure, or 
supplying deficiencies in its record, or making 
additional findings where these are necessary, or 
supplying findings validly made in place of those 
attacked as invalid.” 

8/ The fact that the applicant has since constructed these 

facilities demonstrates conclusively that the site was avail- 

able as the applicant represented. % 
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further consideration. Administrative Procedure Act, Section 


10, 5 U.S.C. 1009; Market Street Railway v. Commission, supra; 


Brown Telecasters, Inc. v. Federal Communications Commission 
ll ects _vommission, 


110 U.S. App. D.C. 127, 289 F.2d 868. 


“III. APPELLANT'S CONTENTION THAT ITS RIGHT TO 
: *DUE PROCESS" HAS BEEN DENIED IS WITHOUT 
ERED Avs SEG age eae 

Aside from the failure to associate certain papers with 
its public files (Point II, supra), the procedure followed in 
processing the Middlebury application complied fully with the 
Commission's rules of practice. Appellant claims, nonetheless, 
that it has been denied due process in three respects: (1) that 
it was entitled to be present when the applicant conducted cer- 
tain field tests to obtain engineering data for submission to 
the Commission in support of its application (Brief, p. 14); 
(2) that improper conmunications took place between Commission 
staff personnel, and the applicant (Brief, p. 23); and (3) that the 
Commission's rule relating to pre-hearing amendments is unfair 
(Brief, p. 26). 

It is well settled that the Comission has broad authority 
to control the course of its own proceedings, both with regard to 
the adoption of generally applicable rules and in the making of 
ad hoc procedural rulings, 47 U.S.C. 154 (5) , Federal Commmi- 
cations Commission v. Schreiber, 381 U.S. 279 (1965) ; Federal 
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Communications Commission v. Pottsville Broadcasting Co., 309 U.S. 


134 (1940). "This principle, ... . is an outgrowth of the 
congressional determination that administrative agencies and ; 
administrators will be familiar with the industries which they 
regulate and will be in a better position than federal courts or 
Congress itself to design procedural rules adapted to the pecu- 
liarities of the industry and the tasks of the agency involved.” 
Schreiber, supra, at 290. Appellant has failed to show that the 
procedures followed by the Commission fall outside the range of 
this discretion. : 

A. Due Process Did Not Require That WIPS Be 


Present When The Applicant Conducted 


Field Tests For The ose Of Compilin 


Engineering Data To Be Used In Connection 
With The Prosecution Of Its Application. 


In preparing his application an applicant may rely 
on Commission soil maps to establish his service area and to 
determine if interference would be caused to existing stations. 
He is warned, however, that "in areas of limited size or over 
a particular path, the conductivity may vary widely from the 
value given; therefore, these maps are to be used only when 
accurate and acceptable measurements have not been made." 47 
C.F.R. 73.183 (c). The rules set forth. in. considerable detail the 


manner in. which field intensity measurements are to be taken and 


the results submitted. 47 C.F.R. 73.36. 
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Since a question existed regarding possible interfer- 
ence to an existing station, the applicant sought and received 
written.authority to conduct a special field test using a 
temporary transmitter to ascertain actual soil conductivity. 
47 C.FELR. ee Such tests are common and are used, as this 


one was, to secure data which will later be submitted to the 
10/ 


Commission in applications, amendments, or engineering exhibits. 


In the vast majority of instances they are taken independently, 
either by the applicant or by an actual or potential opponent, 
with the results being subject to rebuttal, including the submission 


of countermeasurements if the party so desires: See, e.g., 


Lake-Valley Broadcasters, Inc., 38 F.C.C. 622, 623-4 (1965); 
Massillon Broadcasting Co., 36 F.C.C. 809, 886 (1964); Mitchell 


Broadcasting Co., 36 F.C.C. 1242, 1243 (1964) . 


The measurements here were taken by an experienced 
professional consulting engineer whose qualifications have not 
been challenged. The measurements were submitted to the Commission 


together with his verified report of the test. His report detailed 


‘97 Such authority is necessary because the Communications Act 


forbids operation of “any apparatus for transmission of energy" 
without Commission approval. 47 U.S.C. 301. 

10/ Contrary to appellant's contention (Br. 15, n. 11) there is no 
requirement either’ in the formal hearing context, or “the less formal 
period prior to designation for hearing, that adversary parties be 
given notice and be present at the field test when’ measurements 

are taken. In cases that have been designated for hearing, however, 
some hearing examiners have encouraged joint field tests by all 
parties in the hope of eliminating disputes when the measurements 

are offered in evidence at the hearing. However, even in the clearly 
adversary context of a hearing, measurements are often taken by a 


single party. 


7a 


the manner in which the measurements were taken, the figures 
obtained at each point, maps depicting the location of each 
measurement point, and an analysis of the data. (R. 240-256) - 

The data was associated with the application and WIPS was afforded 


opportunity to respond, which it did. The test measurements were 


examined: in the light of appellant's criticism, but the Commission 


found "no reasons to doubt that the test was properly conducted 
in accordance with the Rules and that the reported results were 
accurate." (R. 368.) Considering the evidence before it, the 
Commission concluded that no objectionable interference would 
occur. 

The Commission also rejected the argument that WIPS 
should have been present when the tests were taken, pointing 
out that it could have taken measurements of its own if it 
so desired. As we have pointed out above, this is the usual 
practice and appellant has failed to show that it results in the 
denial of any fundamental right. Under appellant's view an 
applicant's opponent would have the right at any stage in the 
licensing process to be present where discussions are held between 
the applicant and various members of the community relative to 
program: proposals, when the applicant negotiates with lending 
institutions for financing or when he deals with equipment sales- 
men, potential staff employees or any other individuals concerned 
with aspects of the proposal which have become disputed. Clearly 


due process requires no such result. 
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Nor is there merit to the contention that the right 
to take separate measurements is meaningless because use of 
the applicant's site would have been required and would have 
been refused. The short answer is that no request was ever made. 
and nothing in the record suggests that it would not have been 
honored. Significantly, appellant did not contend before the 
Commission that. such tests could not be made but only that they 
represented a “second-best” procedure (R. 262). In sun, appellant 
had ample opportunity to rebut the applicant's engineering showing. 


Its contentions were considered and found to be without merit. 


B. Appellant's Contention That The Commission's 
Rules Improperly Allow Ex Parte Communications 
Between Commission Staff Personnel And Interested 


Parties Was Not Raised Before The Agency; It 
Is In Any Event Wholly Without Merit. 


Recently, after notice and opportunity to be heard, the 
Commission adopted comprehensive rules governing ex parte com- 
munications in adjudicatory and "on the record” rule making 
proceedings, 1 F.C.C. 2d 49 (1965), 47 C.F.R. 1.1201-1251. 

These rules are more comprehensive and detailed than Section 

409 (ce) of the Communications Act, 47 U.S.C. 409(c), in restrict- 
ing coummications between interested persons and the Commission 
or its staff.7— “They apply to “communications between ‘interested 


117 Section 409(c) provides: 


per (ce) @) In any case of adjudication (as defined in’ the 
Administrative Procedure Act) which has been designated 
by the Commission for a hearing, no person who has (cont*d) 
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persons’ (see Sec. 1.1201(e)) and decision-making personnel" not 
only after a case has been designated for hearing but from the 


moment it assumes a contested character, either through the 


filing of a petition to deny or a mutually exclusive application. 


id. at S4. However, with regard to communications between interested 
persons and non-decision making personnel engaged in processing 
applications, the Commission concluded: 


"Based on our experience and application processing 
requirements, we do not believe that imposition of 

restrictions upon communications between interested 
persons and the processing staff would be desirable 
or appropriate.” Id. 12/ 


Appellant contends that because several amendments were submitted 
following staff requests for additional information, concerning 
which appellant had no knowledge, "basic concepts of fair play” 


have not been observed. 


iv (cont'd) participated in the presentation or preparation 


for presentation of such case at the hearing or upon 
review shall (except to the extent required for the 
disposition of ex parte matters as authorized by law) 
directly or indirectly make any additional presen- 
tation respecting such case to the hearing officer or 
officers or to the Commission, or to any authority 
within the Commission to whom, in such case, review 
functions have been delegated by the Commission . 
under section 5(d) (1) unless upon notice and 
opportunity for all parties to participate. 
(2) The provision in subsection (c) of sectien 
5S of the Administrative Procedure Act which states 
that such subsection shall not apply in determin- 
ing applications for initial licenses, shall 
not be applicable hereafter in the case of ap- 
plications for initial licenses before the 
Federal Communications Commission. 
12/ Once a matter is designated for hearing, the processing staff 
is expressly prohibited from communication with decision-making 
personnel, 47 C.F.R. 1.1221 (a). 
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The short answer to this argument is that it was not 
made before the Commission. Section 405 of the Communications 
Act, 47 U.S.C. 405, and a consistent line of judicial decisions 
establish that legal and factual questions which have not been 
raised before the Commission may not be raised for the first time 
on appeal. Unemployment Commission v. Aragon, 329 U.S. 143, 155 
(1946); Florida Gulfcoast Broadcasters v. Federal Communications 
Commission, 122 U.S. App. D.C. 250, 352 F.2d 726 (1965); Albertson 
v. Federal Communications Commission, 100 U.S. App. D.C. 103, 243 
F.2d 209 (1957); Democrat Printing Co. v. Federal Communications 
Commission, 91 U.S. App. D.C. 72, 202 F.2d 298 (4952). In 
addition, we are unable to find that the question was included 
in the prehearing stipulation agreed to by the parties, providing 
further reason for this Court not to consider the question now. 

In any event, however, it seems clear that the rules under 
attack are reasonable and that they resulted in no denial of due 
process to appellant. The chief reason for exempting processing 
personnel from the prohibitions applicable to decision-making 
personnel is to expedite the conduct of the Commission's affairs. 
As we have previously noted, FCC application Form 301 calls for 


considerable factual information so that the Commission may ascer- 


tain if the public interest would be served by a grant of the 


requested facilities. At the processing or pre-hearing stage 


every effort is made by the staff to secure all relevant data, 


‘ 
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thus eliminating the need for ae on questions which can be 
13 


resolved by written amendments. Frequently, Pherefore! staff 
personnel contact the applicant or his attorney concerning omissions 
or apparent inconsistencies in the application. In addition, 

from time-to-time substantive deficiencies are called to an 
applicant’*s attention so that he may promptly cure them, if he 

is able to, thus avoiding a costly, time-consuming and unnecessary 
hearing. Likewise, it is not unusual for staff personnel a5 
conduct field investigations, Goutactingethe applicant or other 
interested persons with respect to matters bearing on an appli- 
cant’s qualifications. Cf. Office of Communications of the 
United Church of Christ v. Federal Communications Commission, 

__ Us. ape D.C. __, 359 F.2d 994, 998 (1966). 

These inquiries may or may not bear on matters which have 
been raised in a petition to deny but surely they should not be 
cut off because the application has been opposed. There is no 
vested right to delay or hinder the resolution of questions 
bearing a the public interest. In a real sense, as this Court 
has observed, " . . . a proceeding of this kind ‘is not intended 
to be adversary in nature’ and . . . the Commission should 
137 For a detailed description of the Commission's processing 


procedures see William K. Jones, Licensing of Major Broadcast 
Facilities by the Federal Communications Commission; Administra- 


tive Conference’ of United States Committee on Licenses and 
Authorizations, September 1962, pp. 86-125. 
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assist applicants in making a record which will enable it to make . 


an intelligent public interest determination." Deep South Broad— 
casting Company v. Federal Communications Commission, 107 U.S. 
App. D.C. 384, 387, 278 F.2d, 264 267 (1960) . 

As a practical matter, staff limitations effectively pre- 
‘clude formal written requests with service on all interested 
persons in connection with the kind of routine inquiries involved 
in this case. Because of the large number of applications with 
MCE the Commission must deal, such a procedure would delay 
processing, increase backlogs and, in all likelihood, increase 
the number of issues designated for ee And emcee 
the normal course all information thus obtained is placed in 
the public file where it may be examined by interested persons, 
no prejudice can arise. 

Section 4(j) of the Communications Act, 47 U.S.C. 154(3) 
empowers the Commission to conduct its proceedings in such 
manner as will best conduce to the proper dispatch of business 
and to the ends of Gese roe As the Supreme Court has stated: 


. "In this wording Congress was mindful not only 
of-the ends of justice but also of the proper 


147 During the 1965 fiscal year a staff of 142 persons processed 


Over 17,000 applications in 
expected that in 1966 and 19 
T4S or 147 persons.._ 
is expected to incre 


nie Ya 


dispatch of the Commission’s business, a matter 
not unrelated to achieving the ends of justice, 
and left largely to: its judgment, the determina- 
tion of the manner of conducting its business 
which would most fairly and reasonably accommodate 
those ends." Federal Communications Commission v. 
WIR, 337 U.S. 265; 282: 


The Commission's rules here at issue are plainly consistent with 
those objectives. 

Similarly, they are in accord with the position adopted 
by the Administrative Conference of the United States. Consider- 
ing the desirability of a rule prohibiting prehearing contact 
between agency personnel and an applicant, a conference com- 
mittee noted that such a provision 


™. . . enables a private party, by filing an 
application or petition, to preclude informal 

ex parte conferences and investigation, prior 

to formal hearing, which may be essential to the 
intelligent handling of the matter in question. 
Such ex parte discussions prior to formal hearings 
have been found to be necessary by a number of 
agencies in a variety of situations and have been 
held by the courts not to be improper. Northwest 
Airlines v. CAB, 112 U.S. App. D.C. 384, 303 F.2d 
395 (1962); Phillips v._SEC, 153 F.2d 27, 32 
(C.A. 2, 1946), cert den. 328 U.S. 860 (1946); 


In re American & Foreign Power Co., 80 F. Supp. 
514, 525 (@. Me., 1948).” 


The Administrative Conference concluded that notice or designa- 
tion for hearing should be the point at which ex parte .communi- 


cations are prohibited, with agencies being encouraged to fashion 


rules prohibiting such communications at earlier stages pro- 


vided that this would not interfere with the effective per- 


formance of their function. Recommendation No. 16, 1(b), 
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Select Reports of Administrative Conference, Senate Doc: No. 24, 


88th Cong., lst Sess. ; pp. 47, 176-177). ‘This is precisely what 


the Commission has done. As noted above, its rules prohibit com- 


munications between interested persons and all decision-making 
personnel as soon as an application assumes a contested character, 
but exempts application-processing personnel on the ground 

that extension of the prohibition would unduly impair the func- 
tion of the agency. 

And finally, the Congress has considered the question and 
has not seen fit to enact more stringent requirements in this 
area. See e.g., Independent Regulatory Agencies Act of 1961, 
Hearings before the Committee on Interstate and Foreign Commerce, 
House of Representatives, June 6, 7, 8 and 9, 1961, pp. 137 et 
Seq. Indeed the legislation under consideration at that time, 
the express purpose of which was to strengthen existing standards, 
would not have prohibited the kind of pre-hearing contact which 
appellant challenges here. Rather the proposal, like the existing 
provision in  . Section 409(c), recognized the date on which a 
matter is designated for hearing as the appropriate cut-off 
point, with the agencies being allowed to advance the date at 
their discretion. Id.; pp. 1-3. 

In sum, the procedures: followed in this case were in 
accordance with rules adopted Pursuant to the broad authority 


of Section 4(j) of the Act, 47 U.S.C. 154(j). They have a 
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reasonable basis and afford adequate protection to the rights of 
objecting parties. Indeed, in this respect they go beyond the 
procedural standards of both the Administrative Procedure Act 

and .the Commmications Act. We submit that this Court should 

not impose procedural requirements which both Congress and the 
Commission have deemed unnecessary. Federal Communications Commis- 
Sion v. WJR, supra. 


C. Objections Regarding The Commission's Pre- 


hearing Amendments Were Not Made Before . 
The Commission, And Are In Any Event With- 


out Merit. 

Section 1.522(a) of the Commission's rules, 47 C.F.R. 1.522(a) 
provides that “any application may be amended as a eon of 
right prior to the adoption date of an order designating such 
application for hearing merely by filing the appropriate number 
of copies of the amendments in question . . . ™ Where the amend- 
ment is “major,” i.e., involves "changes in frequency, power, 
hours of operation or station location? 47 C.F.R. 1.571(a) @), 


public notice must be given of the filing. We are not certain 


from appellant’s discussion (Brief, pp. 26-29) whether objection 


is being made to the fact that under, 47 C.F.R. 1.522(a) opposing 
parties need not be served with copies of amendments tendered 
prior to the time an application is designated for hearing, or 
whether the Commission's publication requirements (47 C.F.R. 


1.564 (ce), 1.571(a) and 1.580) should be broadened to. include amend- 


3 65— 
ments of the kind in issue here. But in either case, we think 
it clear that appellant's objections do not warrant a remand of 
this proceeding. 


In the first place, we do not find that appellant ever 


challenged the validity of the Commission's practice before the 


agency. Thus, for the reason given in the preceding section of 
this brief (p. 30) the question is not properly before the Court. 

Secondly, regardless of the merits of appellant's argu- 
ment that the service or notice requirements should be broadened, 
it is clear that appellant had actual notice of the amendments 
in question here, that he examined them, and that his comments 
thereon were considered by the Commission. Thus, there has been 
no prejudice and accordingly no reason to remand the proceeding 
on this ground. 


Finally, we think that in any event appellant has failed 


157 
to show the rules result in any fundamental denial of due process. _ 


15/ There is no merit to the conclusion that the Commission's notice 


provisions are too narrow to comply with the Statutory requirement 
of public notice “as to filing of applications and "any substantial 
amendment thereof.” 47 U.S.C. 309 (ad) GQ). This requirement was 
"designed. specifically to give interested parties an opportunity 
to learn of the application ‘and to file a petition to deny.” 
Communications Act Amendments, 1960. H. Rept. No. 1800, 86th 
Cong., 2d Sess., p. 11. Parties in interest "have been limited to 
those alleging some economic injury . . .; those alleging elec- 
trical interference . . -> and. . . representatives of the 
listening public (‘audience participation’) in license renewal pro- 
ceedings," National Broadcasting ¢ v. Federal Communications 
_ Commission; _— U.S. App. D.C. —_» 362 F.2d 946; 959 (1966). © The 
relevant notice requirements with regard to amendments (47. C.F.R. 
1.571, 1.572, 1.578 and 1.580) serve to inform each of these cate- 
gories of potential parties-in-interest and are thus in thorough 
compliance with the intent of Congress in enacting the notice require- 
ments of the Act. 


37a 
The provision of the rules whereby amendments are required to 


be associated with the public file allows opposing parties the 


opportunity to inspect and comment on them so that the amendatory 


material is not considered on an ex parte basis. This is not to 
say that the rules in question are incapable of improvement. A 
modification of Section 1.522(a) to require that amendments to 
pending applications be served on opposing parties even prior to 
hearing might well be salutary. Such service is ordinarily made 
notwithstanding the rule’s failure to require it, and had it been 
done here the scope of the present controversy would undoubtedly 
be narrower than it is. Affirmation of the Commission's orders 
here would of course not preclude appellant from requesting such 
a rule, nor would it inhibit the Commission in any way from 
instituting such action on its own motion. 
CONCLUSION 
For the foregoing reasons the Commission's action should 
be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


JOSEPH A. MARINO, 
Counsel, 
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FRANK ALVIN DELLE, JR., and DONALD G. FISHER, 
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APPEAL FROM MEMORANDUM OPINIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


The Brief for Appellee contains a Counterstatement of the Case 
which Intervenor believes to be more complete and accurate than the 
Statement of the Case contained in Appellant's Brief. No useful pur- 
pose would be served by repeating Appellant's Counterstatement herein. 
Accordingly, Intervenor hereby adopts Appellee'’s Counterstatement of 
the Case and incorporates same by reference herein. 


SUMMARY OF ARGUMENT 


IL 


Appellant failed to make the requisite threshold showing to warrant 
a hearing on the question of whether the establishment of the new radio 
station at Middlebury, Vt., proposed by Intervenor, would cause economic 
injury to Appellant's existing station in Ticonderoga, N.Y., to such an 
extent as to result in net degradation of radio program service in the 
Middlebury area. Middlebury and Ticonderoga are 16 miles apart byair 
and 30 by road, separated by a large body of water, in separate states. 
Consequently, the radio station located at Ticonderoga is of little value 
to the community of Middlebury. Four programs aimed at Middlebury 
listeners which Appellant claims it broadcasts at the present time and 
which it says it will have to drop in the event of the establishment of a 
local Middlebury station are more than offset by the large number and 
variety of new programs which the new station will bring to the Middle- 
bury area. 


I. 


Appellant's request for a hearing on the question of whether Inter- 
venor's proposed staff was adequate was properly rejected by the Com- 
mission inasmuch as Appellant failed to comply with the statutory 
requirement that it plead facts tending to show that the staff would not 
be adequate. 


Ii. 


Appellant was not prejudiced by the amendments to Intervenor's 
application. Appellant had full notice of an engineering amendment, sub- 
mitting field intensity measurement data and tendered more than two 
years prior to grant of Intervenor's application. Appellant's consult- 
ing engineer had a full and complete opportunity to take measurements 


of his own if he believed Intervenor's measurements were in error, 
but he never did so. With respect to three other amendments to the 
application which, through inadvertence on the part of the Commis- 
sion's clerical staff were not placed in the public file, none of said 
amendments contained anything inaccurate or incorrect; Appellant had 
a full opportunity to challenge the amendments in its Petition for Re- 
consideration of the Commission's action, but came up with nothing to 
show that there was anything wrong with them. 


ARGUMENT 
IL 


The Commission Acted Properly in Finding, as It Did, That 
Appellant Had Not Demonstrated That the Radio Station Pro- 
posed by Intervenor Would Cause a Net Degradation ot Pro- 
gram Service in the Middlebury Area. 


For more than four years, Appellant—the owner and operator of a 
radio station located at Ticonderoga, New York—has been successfully 
delaying the establishment of a new local radio station at Middlebury, 
Vermont through litigation, first before the FCC and now before this 
Honorable Court. Appellant argues that the establishment of a station 
in Middlebury would cause Appellant to suffer economic injury to such 
an extent as to impair the program performance of Appellant's Ticon- 
deroga, New York, station and bring about a net degradation of program 
service in the Middlebury area.’ Cf. Carroll Broadcasting Co. v. FCC, 
103 U.S. App. D.C. 346, 258 F.2d 440 (1958). Intervenor respectfully 
submits that there was ample evidence of record to sustain the Commis- 
sion's rejection of Appellant's arguments. 


In KGMO Radio-TV, Inc. v. FCC, 119 U.S. App. D.C. 1, 336 F.2d 


2 Note that Appellant does not contend that there will be any impairment of pro- 
gram service in the Ticonderoga area. 


- 920 (1964), this Court made it clear that Carroll allegations, while 
they must be considered by the Commission, do not necessarily entitle 
a petitioner to an evidentiary hearing, unless accompanied by a proper 
informational showing, warranting such relief. 


Here, acting pursuant to the Court's ruling in KGMO, the Commis- 
sion addressed a letter to Appellant (R. 301-302), spelling out in detail 
the information it needed to pass upon Appellant's request for a "Car- 
roll" hearing, and posing some 12’ specific questions to the Appellant. . 
Appellant answered the Commission's letter by a "Further Supplement 
to Petition to Deny", filed October 8, 1964 (R. 303-311). However, in its 
"Further Supplement", Appellant failed to answer many of the questions 
completely, and failed to answer some of the questions altogether. Fur- 
thermore, as the Commission later found, such information as Appel- 
lant dd submit actually tended to refute Appellant's contentions that a 
"Carroll" hearing was warranted. In short » Appellant failed to make the 
requisite threshold showing in support of a "Carroll" hearing, and that 
is why the Commission denied Appellant's request for same. 


Middlebury, Vermont, is a community of 3,688 persons; a univer- 
sity town and a county seat. Middlebury has no local radio station at the 
present time, and the Federal Communications Commission has long 
recognized that one of the highest priorities which must be satisfied in 
the allocation of radio frequencies pursuant tothe Congressional mandate 
to promote a fair, efficient amil equitable distribution of such frequen- 
cies,” is to provide a first local radio station in each community of sub- 
stantial size, such as Middlebury, presently lacking sucha station. Sixth | 
Report and Order, 1 Pike & Fisher R.R. 91:599 (1952); Newman Broad- 
casting Co., 3 Pike & Fisher R.R. 1237(1947); Mercer Broadcasting Co., 
13 Pike & Fisher R.R. 891 (1957); and Harold Lampel, 19 Pike & Fisher 


~ Cf. Section 307(b), of the Communications Act, 47 U.S.C. 307(b). 


R.R. 96f (1959). Accordingly, there is a strong presumption of public 
need for a first local radio service in Middlebury. 


Appellant operates radio station WIPS in Ticonderoga, New York. 
Ticonderoga is 16 air miles from Middlebury. However, because of the 
presence of a large lake between Middlebury and Ticonderoga, the towns 
are 30 road miles apart. Therefore, the studios and facilities of Station 
WIPS are obviously inaccessible to Middlebury residents. Moreover, 
because of the fact that the two communities are located in separate 
states and geographically separated by the lake, it is obvious that there 
can be no presumption of any close similarity in the interests of the res- 
idents of Middlebury and Ticonderoga which would allow a Ticonderoga 
station to serve as a substitute for a local Middlebury station in serving 
Middlebury's needs. Rather, it is obvious that the pec caaerOe a station 
cannot serve as such a substitute. 


It is not necessary, however, to rely upon presumptions or assump- 


tions to establish the need for local radio service in Middlebury or the 
manner in which such needs will be served by the station proposed by 
Intervenor. On the contrary, both before filing and in the course of the 
prosecution of its application, Intervenor made extensive surveys of pro- 
gram needs in the Middlebury area. In its final program survey, con- 
ducted in April, 1963, Intervenor interviewed a cross section of commu- 
nity leaders, including the following: : 


Rev. Walter T. Hawley, Pastor of Middlebury Congre- 
gational Church 

Father John Mahoney, Senior Priest, St. Mary's R.C. 
Church of Middlebury 

Walter T. Brooker, Vice President of Middlebury Col- 
lege : 

Theron A. Walcott, Building Contractor, Middlebury 

Ralph A. Eton, Supt., Middlebury Public Schools 

Dr. Alan Carter, Conductor of Vt. State Symphony 
Orchestra and Professor of 
Music at Middlebury College 


Rev. Gerald M. Rowe, Pastor, Middlebury Baptist 
Church 

Lucian D. Paquette, County Agricultural Agent, Addi- 
son County (R. 122) 


Based on the results of the interviews, and on other information 
gathered by the applicant, a program schedule was formulated which was 
submitted to the Commission through an amendment to the application. 
That program schedule was predicated on "independent" non-network 
operation. However, applicant advised the Commission that its survey 
had shown a need for a network affiliation, if one could be obtained (R. 
130). 


In August, 1963, applicant did, in fact, obtain a network affiliation, 
and filed a final programming amendment to its application, containing 
a program schedule for a typical week, based on affiliation with the CBS 
Radio Network (R. 159-171). The program schedule was analyzed by 


types and categories of programming, and it was shown that the follow- 
ing percentages of time would be devoted to different program types and 
classes: 


Entertainment 
Religious 
Agricultural 
Educational 
News 
Discussion 
Talks 


(1) Network commercial (NC) 
Network sustaining (NS) 

(3) Recorded commercial (RC) 
Recorded sustaining (RS) 

(5) Wire commercial (WC) 

(6) Wire sustaining (WS) 

(7) Live commercial (LC) 

(8) Live sustaining (LS) 


(9) Total commercial 
(1+345+7) 


(10) Total sustaining 
(2+446+8) 


(11) Complete Total 


(R. 164-165) 


Although Appellant has argued that it will have to drop four pro- . 
grams purportedly directed to Middlebury listeners, all of these pro- 
grams will be more than replaced by the programming of the station to 
be operated by Intervenor. Thus, with respect to the Addison County 
Agent program presented by WIPS six days a week, Intervenor proposes 
to broadcast the same program from 5:50 a.m. to 6:00 a.m: daily, Mon.- 
Sat., plus an additional County Agent Report from 7:35 to 7 :45 p.m. eve- 
nings, a farm roundup at 10:00 a.m., and farm prices at 12:15 p.m, 

(R. 166-171) 


With respect tothe home economics program which Appellant claims 
it will drop, Intervenor proposes a substantially similar program daily, 
from 12:45 p.m. to 12:55 p.m. (R. 166-171). Likewise, the weekly Uni- 
versity of Vermont program which Appellant claims it will drop is more 
than replaced by the 25-minute Middlebury College program planned by 
Intervenor on Wednesday evenings, and by the Middlebury College dra- 


matic workshop to be broadcast on Sundays, not to mention the World 
Concert Hall to be broadcast from 8:10 p.m. to 9:10 p.m. on Sunday 
nights, the school and campus report to be broadcast from 4:10 p.m. to 
4:20 p.m., Mon.-Fri., and such CBS network programs as "Invitation to 
Learning" (R. 166-171). Appellant has failed to describe the program 
"Family Workshop" which it says it will drop, so its allegations with 
respect to the program are essentially meaningless. However, Inter- 
venor has specified many additional programs for Middlebury which 
Appellant is not carrying and could not possibly carry without impair- 
ing the role of Station WIPS as a Ticonderoga station, including a daily 
15-minute program from a Middlebury area church; a daily ten-minute 
Middlebury Bulletin Board show; a daily 15-minute local discussion 
show, ‘Opinion, Please"; a locally-originated 55-minute church service 
on Sunday and 25 minutes of "Church for Children"; two programs of 
religious music. on Sunday mornings; a 3-1/2 hour local sports event 
("Game of the Week") on Saturday afternoons; and many others (See R. 
166-171). 


To summarize, the record provides an ample abundance of evidence 
to support the conclusion that far from resulting in any degradation of 
service to Middlebury, the station proposed by Intervenor will satisfy 
an urgent set of public needs for radio service in the Middlebury area— 
needs which cannot be served and are not being served by the distant 
Ticonderoga station operated by Appellant. 


I. 


The Commission Acted Properly in Finding, as It Did, That 
the Appellant Had Not Demonstrated That Intervenor's Staff 
Was Inadequate. 

The simple answer to Appellant's arguments with respect to the ade- 
quacy of the staff proposed by Intervenor is that Intervenor actually con- 
structed a station at Middlebury, Vt., and operated it successfully with 
the staff proposed from July 21, 1966 until August 6, 1966, wae oper- 
ation was ceased pursuant to an Order of this Court. 


Entirely aside from the foregoing, however, Appellant's arguments 
with respect to staff failed to comport with the requirement of Section 
309(d) of the Communications Act that a Petition to Deny a broadcast 
application contain allegations of fact sufficient to show that a grant of 
the application would be pr#ma facie inconsistent with the public inter- — 
est. 


Appellant never pleaded any facts with respect to Staffing; its argu- 
ments were predicated solely on two self-serving opinion statements— 
one by Appellant's principal stockholder and one by the owner of another 
radio station in Plattsburg, New York. Intervenor's assertion that its 
proposed station could be operated with the staff proposed was based, 
among other things, on the actual experience of one of Intervenor's prin- 
cipals in the operation of a similar station. In the absence of any facts 
which would tend to cast doubt on Intervenor's proposal—and no such 
facts were ever offered by Appellant—the Commission had no choice 
except to reject Appellant's arguments on the staffing question. 
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ii. 


The Amendments Filed by Intervenor 
in No Way Prejudiced Appellant 


In the course of the 4-1/2 years during which Intervenor's appli- 
cation was pending with the Federal Communications Commission, it 
was natural that Intervenor was required on a number of occasions, to 
amend its application. As Appellant concedes, the Commission's Rules 
expressly permit such amendments, as a matter of right. Moreover, 
such amendments are by no means unusual or irregular. Infact, Section 
1.65 of the Commission's Rules expressly requires amendments to be 
filed whenever there is any "substantial [or] significant change in infor- 
mation furnished to the Commission" in an application—a circumstance 
which obviously is likely to occur from time to time where, as here, an 
application remains in pending status for several years. 


Although Appellant has attacked four amendments filed by Interve- 
nor, it has never shown that there was anything inaccurate, incorrect, 
or in any way wrong with any of these amendments. Rather, Appellant 
appears to feel that it had a vested right to the preservation of certain 
deficiencies in Intervenor's proposal—whereas, in fact, the Commis- 
Sion'’s Rules permit and encourage the amendment of applications to 
clear up problems and remove deficiencies. 


Turning to the specific amendments to which Appellant takes excep- 
tion, Appellant had full and complete notice of the amendment supplying 
engineering measurement data (which was made a part of the Commis- 
sion's public file), and even filed a pleading commenting upon the meas- 
urements (R. 259-268). The measurements—like hundreds of other sets 
of measurements accepted by the Commission in past cases—were taken 
by a professionally recognized, independent consulting engineer. Appel- 
lant had a consulting engineer of its own (note R. 265-268), and was per- 
fectly free to take its own measurements, if it felt that there was any- 
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thing wrong with Intervenor's measurements. But, although a period of 
more than two years elapsed between the submission of the measure- 
ments (on December 1, 1965) and grant of the application, Appellant 
never submitted any data of its own, for the obvious reason, Intervenor 
respectfully submits, that Appellant could find nothing really wrong with 
the measurements furnished by the applicant. The purport of Appellant's 
argument in this Court seems to be that measurements should not be 
accepted by the Commission unless the engineer for an objecting party 
is allowed to participate in the measurement work. Such a ruling would 
often make it extremely difficult or even impossible for an applicant to 
take field intensity measurements in a contested case (which, of course, 
is just what Appellant and other existing stations seeking to "freeze out" 
competition would like!). For measurement-taking is grueling, hard 
physical work, which is difficult enough without being hampered by 
“assistance” from some engineer whose client would be benefited if the 
measurements are not properly taken. z 


With respect to the other three amendments to which Appellant 
objects—and which, due to an error on the part of the FCC staff, were 
not made a part of the public file—the simple answer to all of Appel- 
lant's arguments is that Appellant had a full opportunity to challenge the 
amendments in its Petition for Reconsideration of the Commission's 
grant, but Appellant came up with nothing of any substance to show that 
the amendments were in any way incorrect, inaccurate or otherwise 
prejudicial. 

Even assuming, solely avguendo, that the Commission's post grant 
consideration of Appellant's arguments with respect to the amendments 
was not procedurally equivalent to pre-grant consideration of such argu- 
ments, said arguments were so remote, speculative and unsubstantiated 
that they would clearly have been requiredtobe rejected, no matter when 
they were advanced. Thus, with respect to the first amendment—which 
submitted an additional $30,000 loan commitment to the partnership of 
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Voice of Middlebury — Appellant argued that possibly the person making 
the commitment had intended it to supersede and replace an earlier com- 
mitment to loan money to one of the partners individually. Intervenor, 
however, submitted a letter from the lender, expressly stating that his 
commitment to loan money to the partnership did not supersede his ear- 
lier commitment to loan money to the partner (R. 408).° 


The second amendment simply furnished additional information: 
regarding the reasons why Intervenor believed it could operates Mid d- 
dlebury station with a staff of six persons. Appellant had never come up 
with any evidence that the station could zot be operated with such a staff 
—except for two self-serving opinion statements, one by the owner of 
WIPS and one by the owner of a nearby Plattsburg, New York, station. 
In its Petition for Reconsideration (R. 380-395), Appellant had a full 
opportunity to make a further showing on the staff question and came up 
with nothing new—for the simple reason that a small radio station can 
easily be operated with the staff proposed, and it is therefore impossi- 
ble to prove that it can't be done (and in fact Intervenor built and actu- 
ally operated a radio station with such a staff until directed to go off the 
air pursuant to an Order of this Court). 


The third and final amendment merely affirmed that the transmit- 
ter site specified by the applicant in its proposal was available and that 
Suitable studio facilities were available (R. 357). Intervenor had already 
shown the availability of transmitter and studio sites, anditis clear that 


2 Appellant also contended that because the father and father-in-law of the two 
respective partners were going to "grub-stake" them with loans of money, the 
Commission should hold a hearing to determine whether the partners were "real 
parties in interest." The Commission properly disposed of this contention with 
the observation that "both the close family relationships between the lenders and 
the two Voice partners, and the extensive broadcast industry experience of Frank 
A. Delle, Jr. and Donald G. Fisher, lend support to the conclusion that the loans 
are no more than that, and are proffered by Delle, Sr., and Simmonds because of 
parental confidence that the proposed Middlebury station will be competently run." 
In this regard it should be noted that Appellant has not challenged the findings 
or holding of the Commission on this point. 
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they were in fact available — as Intervenor had represented to the Com- 
mission — inasmuch as Intervenor subsequently built a radio station on 

the sites specified in the application, and said station is lying silent and 
idle on those sites today. 


All of the three disputed 1965 and 1966 amendments were filed pur- 
suant to requests from a skeptical and inquisitive FCC staff, properly 
and conscientiously carrying out their duty to investigate the facts onthe 
Commission's behalf. None of the amendments contained anything inac- 
curate or prejudicial to Appellant; the amendments were considered any- 
way, de novo, when the Commission ruled on Appellant's Petition for 
Reconsideration; and the Commission rightly found that there was noth- 
ing valid in Appellant's contentions with respect to the amendments. 


CONCLUSION 


Appellant has failed to demonstrate error in the Commission's 
actions from which it has appealed. The said actions snouts therefore, 
be affirmed by this Court. 


Respectfully submitted, 


LAUREN A, COLBY 

1334 G Street, N. W. 

Washington, D.C. 20005 
Counsel for Intervenor 


